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Joun W. Prick anp Wirt, Apminisrator, &c., ET AL., APPEL- 
LANTSs, vs. Henry Hicks, Apre.ieEe. 


1. For the purpose of reviewing the statement of an account by a referee 


appointed under the Code of Procedure, who was directed to take 
and state an account of partnership transactions, and of the partner- 
ship property, the debts and credits of the copartnership, what real 
and personal property was purchased with partnership funds, and to 
take testimony and report the same in writing upon all the facts and 
issues in the case, it is not essential, upon an appeal from a decree 
entered in accordance with conclusions drawn by the referee in his 
report, for the purpose of review, that exceptions shall have been ta- 
ken to the report in like manner as exceptions may be required toa 
report of a master in chancery, to whom matters are refefred for 
adjudication. 


1. F.a free white man, and H., a slave, in 1863 carried on business as 





partners, the slave’s master being paid an agreed sum for his hire, and 
real and personal property were purchased with the profits of the part- 
nership business; and after H. became free, the partnership business 
was renewed upon terms which recognized H.’s rights as a partner, 
while he was a slave; Held, that the rights of H. in the partnership 
business, and in real and personal property so acquired during servi- 
tude, must be recognized to the same extent as though he had been 
free. 


3. Where land is purchased by partners with partnership funds for part- 





nership use and convenience, and conveyed to them in such manner 
as to make them tenants in common, it will be treated and considered 
16 
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in equity as vesting in them in their partnership capacity, and to be 
applied to partnership purposes, for the satisfaction of the partnership 
creditors and of the dlaims of the individual copartners as betweea, 
themselves in the settlement of the copartnership affairs, as agaimas 
dower and the claims of heirs-at-law. 

. Where land is purchased by partners with partnership funds, but nee 
for the use and convenience of the partnership business, or in the-le 
gitimate line of their partnership business, they become invested witk 
the title as tenants in common, and their respective interests therein 
are several. ‘ 

. Where two partners purchase real estate with joint funds, taking the 
title in the name of the wife of one of them, her title is subject toe 
resulting trust in favor of the individual partners and the rights of 
their creditors. 


4. When one of two partners dies, the survivor is entitled to the possessiom 





and disposition of all the partnership property, and in a suit by him 
instituted for the purpose of closing up the affairs of the copartnership 
and to recover from the estate of the deceased partner any amount 
due him from the deceased, it will be improper to include in a decree 
in favor of the survivor any amount invested by the partners in rea} 
or personal property, unless such property had been disposed of by the 
deceased partner, or for his use, in his life-time. The fact that the 
title to land purchased by partners with partnership funds was taken 
in the name of the wife of one of the partners, since deceased, or tha 
any of the property of the copartners has been disposed of by the 
widow, or that she has collected money due on partnership accounts,, 
affords no ground for charging the estate of the deceased partner, ad 
the suit of the survivor. A surviving partner cannot charge the estate 
of the deceased partner for a share of the earnings of the copartner- 
ship which remain in open account against their customers, or which 
were not paid to or realized by the deceased in his life time. 


Appeal from the Circuit Court, Second Judicial Circuit, 
for Leon County. 

Hicks, complainant, commenced his suit in 1869, in equity, 
against John W. Price, administrator, and Elizabeth O- 
Price, adfhinistratrix of the estate uf Henry B. Fitts, de- 
eeased, and against the infant children of the deceased, and 
alleged in his bill that in 1863 complainant was a slave of 
one Alston; that with the consent of his owner he formed # 
partnership with Henry LD. Fitts in the business of black- 
smithing at Tallahassee, which continned for about one year, 
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during which they earned large sums of money, Fitts keep- 
ing the accounts and collecting the moneys earned. From 
January, 1866, they again carried on the business as part- 
ners until Fitts’ death in July. The hire of Hicks from his 
owner in 1863 was to be paid at $600 per year out of Hicks’ 
share of the earnings. During the year 1863, there was 
purchased by the partners with the partnership funds, two 
town lots described as lots 15 and 16 in the north addition 
to Tallahassee, and that Fitts took the title thereto in the 
name of his wife, Elizabeth O. Fitts, “ with the full under- 
standing and agreement between the parties that the pur- 
chase should enure to the benefit of the copartners egually.” 
That Fitts collected during the copartnership in 1866 the 
sum of $3,583, clear profits, no part of which he divided with 
complainant. That during the copartnership in 1863, two 
mules and one horse were purchased by the firm, of which 
one mule and the horse were sold by Fitts, who appropriated 
the money received to his own use, the other mule was sold 
by Mrs. Fitts since Mr. Fitts’ death. A valuable wagon was 
made by the firm as their property, which remained in the 
hands of Mrs. Fitts. 

During the existence of the partnership an execution in 
favor of one Lively against Fitts was levied upon the shop 
and lot belonging to Fitts, where they carried on their trade, 
and the execution was paid off with partnership funds, 
amounting to between three hundred and four hundred dol- 
lars. Complainant alleges that Elizabeth O. Fitts obtained 
letters of administration upon the estate of her husband ; 
that she has since intermarried with John W. Price; that 
he has endeavored to obtain a settlement with them of the 
said partnership affairs but without avail. 

Complainant prays that an account may be taken of all the 
earnings and assets of the copartnership, that so much as may 
be found due him may be decreed to be paid to him out of 
the estate or the copartnership property, and especially that 
the said lots 15 and 16, and the lot on which the blacksmith 
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business was carried op, may be decreed to be sold to satisfy 
complainant’s claim. ; 

The defendants demurred to the bill and the demurrer 
being overruled they severally answered. Mrs. Price an- 
swered that complainant was nota partner of her husband 
Fitts in 1863, but a hired servant ; denies that there was any 
property purchased by the parnership, or any money earned ; 
that the house and lots 15 and 16 were purchased by her 
with her separate property, and so also the horses and wagon 
and some land called the “ Lasch” land. The answer of the 
infants was the general answer in common form. 

An order of reference was made to a referee, (the Code of 
Procedure having been adopted after the commencement of 
the suit,) “to take and state an account of all partnership 
transactions set forth in the bill of complaint between com- - 
plainant and Fitts in his life time, and of all the property of 
said copartnership and what became of the same, and of all 
debts and credits of said copartnership, and whether any and 
what property, real or personal, was bought by either of said 
copartners, and paid for out of the copartnership money or 
effects, and to take testimony and report the same in writing 
upon all the facts and issues set forth and made in the plead- 
ings in the case.” 

The referee reported that he found the account books of 
the firm so badly kept that it was “ impossible to obtain any 
correct idea of the status of the parties” as to the transactions 
of 1863, but was compelled to rely on the evidence ; that he 
obtained from the books the following: “That the earn- 
ings of the partnership in 1866 amounted to the 


CDE, cn dc ade cnsdepsdeovepcnpas-sone ssanegan $2,449.38 
OI a 69. 6 « 500 cade Jeb anip atipsesedes 15,35 

INGE GOPMEIGD. 0005s c ccc cccccccccccccccces $2,434.03 
Complainant’s share, one-half.................. 1,217.01 
Advanced to complainant.................+--. 359.00 





Peer OPE TT LOTTE TT. $858.01” 
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From the testimony of the witnesses, he says he finds 
“that Henry B. Fitts was indebted at the time of his death 
as follows: House and lot costing in Confederate currency 
the sum of $3,000, worth in U. 8. currency $600, 





Complainant’s share.... $300.00 
One horse value 100, " ” 50.00 
Two mules 200, " - 100.00 
Set of gear, 10, as ss 5.00 
One wegon, 100, “ - 50.00 
Lasch land 600, S - 300.00 
Improvements on house and lot and share of 
Se ey Gs oc ic dbccocscubunetvenss 100.00 
$905.00 
Interest two years at six per cent...... ......... 108.60 
Interest six years at eight per cent.............. 434.41) 
Balance due on earnings of 1866, as per book,.... 858.01 
Interest on same five years,..............ee00ee 343.20 
SOD er eos occbtesesbss dade cesensexsoende 162.02 
Interest six years at six per cent.............0.. 40.32 
Interest six years at eight per cent.............. 77.76 


Am’t due complainant 6th January, 1872. .$2,929.31.” 
The referee further reports: “It being duly established 
from the testimony that the land, house and lot, horse and 
mules and wagon, were bought with the partnership proper- 
ty, though the titles were taken in the name of Mrs. Fitts, 
yet as they were not purchased with her funds, I would re- 
spectfully submit that the complainant has an equitable lien 
on said property. But inasmuch as one of the defendants, 
Mrs. E. O. Price, on the 2d day of August, A. D. 1869, 
alienated a portion of said property, 7f the same was deeded 
to an innocent purchaser for a valuable consideration and 
without notice, it is no longer subject to the claim of the 
complainant. The property not disposed of is still liable, 
and the administratrix of the estate of H. B. Fitts having 
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disposed of a portion of said property in her own wrong, is 
responsible in her 


currency 


One horse, U. S. cur’ey. 


2 mules, 
1 wagon, 





ee eer ee ee eeee 


Lasch land, 6 
Corn, 600 bush. “ 
Fodder, 7200 lbs. “ 
Wagon gear, = 


Interest 9 years 9 months at 6 per cent 


and as administratrix. 
recommend a judgment in favor of complainant in the sum 
of $2,929.31.” 

Some twenty exceptions were taken to the report by de- 
fendant’s counsel, only two of which, however, were snus- 
tained by the court, to wit: that the credit of $162.02, 
amount paid by Hicks, is improperly credited in said report 
to Hicks, and that the charges for interest are not sustained 
by any testimony showing the true accounts upon which in- 
terest is allowed or calculated. The report was recommitted 
to the referee with instructions to report whether the items 
of one horse, two mules, lot of gear, one wagon, Lasch land, 
improvements on house and lot and share of crops, were val- 
ued in U. 8S. or Confederate currency, and upon what testi- 
mony he ascertained said values, and that he restate the 
account, reducing Confederate to U. 8. currency, and allow 
interest at the rate of six per cent. on amounts which ace- 
erued prior to the act of 1866 regulating the rate of interest, 
and at the rate of eight per cent. on amounts accruing since 
the passage of that act. 

The referee subsequently reported. as follows: Honse 
and lot costing in C. 8. currency, $5,000, worth in U. 8. 


$1,000—Hick’s 


170 
240 
125 
80 
600 
72 
20 


share. . 
6c 


“ 
be 
oe 
es 
ee 


oe 


Balance as per books 1866, (first report)........ 
Interest from ist July, 1866, at 8 per cent...... 


Total due Henry Hicks....... iciaeewwses $3,185.42 





I therefore 


. . 8500.00 
85.00 
120.00 
62.50 
40.00 
300.00 
36.00 
10.00 


$1,153.50 
676.27 
$58.01 
497.64 
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The testimony taken, except the books of account, is sub- 
mitted with the report. The court therefore made a decree 
“that a copartnership existed between the complainant and 
47. B. Fitts in his life time, as set forth in the bill of com- 
plaint ; confirms so much of the original report of the referee 
as sets forth that the house and lot in the city of Tallahassee 
conveyed to Mrs. Eitts, was paid for with the funds of the 
copartnership ; and confirms so much of the amended report 
as sets forth and finds that the sum of $3,185.42 was, on the 
date of the report, October 8, 1873, due the complainant 
from the defendant, Elizabeth O. Price, as administratrix, 
and John W_ Price in right of his wife administrator of the 
estate of Henry B. Fitts, deceased,” and thereupon the court 
entered judgment accordingly, and ordered and decreed that 
the said lots 15 and 16 having been purchased with copart- 
nership funds, she held the title as the trustee for said co- 
partnership, and that the same is subject to be sold to satisfy 
the said debt, and that R. A. Shine, one of the masters of the 
eourt, sell the same, &e. 

The defendants excepted to the rulings and decree and 
appealed therefrom. 


Papy & Laney for Appellants. 


The decree or judgment of the court below should be re- 
versed, 

1. Because, if the testimony is to be taken most strongly 
in favor of the plaintiffin the court below, it creates at most 
only a resulting trust ; and as the money which Hicks states 
was the consideration of the purchase was partnership funds, 
a trust in such cases would result in favor of the partners 
and each partner would be.entitled to one-half interest in 
the property. It would then follow that Hicks would be 
entitled to one-half interest in the lot deeded to Mrs. Fitts, 
(now Mrs. Price,) and if so, all that the decree should have 
given him was one-half interest in the property. But in- 
stead of this, it makes Hicks a creditor of H. B. Fitts to 
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the extent of one-half the purchase money, and then decrees 
the whole property to be sold to pay Hicks his one-half in. 
terest in it. The effect of this is to give Hicks the benefit 
of the whole to make good his one-half. No resulting trust, 
of the nature of that which which may be considered as ex- 
isting in this case, carries with it such a consequence. If it had 
been alleged and proved that Hicks’ part of the purchase 
was in the nature of a loan, and that a /zen on the property 
existed for his reimbursement, or that the investment was 
without Hicks’ consent, then a decree to sell it to pay what 
was due him might be upheld. But there is no case like 
this alleged or proved. Then if there was a resulting trust, 
Hicks would be entitled to one-half only. But, besides, 
there is nothing to show that there was any balance due 
from one partner to the other on account of the alleged part- 
nership in 1863 at the time the lots were purchased. Even 
upon the idea of a resulting trust, the deed alleged to have 
been taken by H. B. Fitts in the name of his wife is to be 
regarded as a conveyance by him to his wife of his half in- 
terest, which he could legally do, and the fact alleged or 
. stated by Hicks himself that the property was bought that 
Mrs. Fitts might have a house, clearly shows that no frand 
was contemplated by Fitts in taking the deed in the name 
of his wife. It is true that where a trustee invests trust 
funds and takes title to himself, the cestuz que trust may 
either elect to take the property purchased or the money, 
and have a decree for the money instead of the property. 
But this is not so in regard to a resulting trust, of the kind 
in question. It must appear that the investment was wrong- 
ful, or without the consent of Hicks, to authorize a decree 
for the money and a sale of the property to pay it. 7 B. 
Mon., 433 ; 2 Wash. C. OC. Rep., 442; 4 Eng., 518; 2 Sto. 
Kq., secs. 1254, 1257; 3 How., 485 ; Adam’s Eq., 156, note; 
Perry on Trusts, sec. 144. 

2. The decree is erroneous because, if based on the idea 
that Fitts became indebted to Hicks by virtue of the part- 
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nership which was entered into in 1866, this was a subse- 
quent indebtedness and could not affect a deed which con- 
veyed property to his wife in 1863. Hicks knew of the con- 
veyance when the subsequent partnership was formed, and 
no promise by Fitts as an inducement to form the new part- 
nership could result in divesting his wife of the title whick 
she acquired under the deed made to her in 1863. Nor 
could any indebtedness from Fitts to Hicks growing out ef 
the new partnership subject the property conveyed to Mrs. 
Fitts in 1863 and divest her of the right she had already 
acquired, whether the conveyance to her be considered as 
a voluntary conveyance or not. 2 J. O..R., 413; Adam’s 
Eq., 157, note ; 2 Beavan, 456; Perry on Trusts, 123, 147. 

3. Hicks was an incompetent witness, and his testimohy 
in regard to transactions and communications between him- 
self and H. B. Fitts should be disregarded, because Hicks 
is a party to the action and Fitts was deceased at the time 
Hicks’ testimony was taken. Sec. 331 of Florida Code. 

4, The decree is erroneous because it embraces Hicks’ 
alleged half of the purchase money of the Lasch land as « 
charge against Fitts. If the testimony is to be taken most 
strongly in favor of the plaintiff, it creates only a resulting 
trust as to this land, and there is no evidence that the same 
does not still stand in the name of Mrs. Fitts, or that it was 
in any manner disposed of; and such being the case, the 
reasoning used above as to the house and lots is applicable, 
and the court should have only decreed to the complainant, 
a resulting trust to the extent of one-half of the land. 

5. The decree is erroneous because, in confirming the re- 
port of the master, it fixes the value of the personal proper- 
ty at the time of taking the testimony as the measure of 
Hicks’ right of recovery, whereas if he had any right of re- 
covery growing out of the payment of the partnership 
funds, &c., the amount paid or its value and interest is the 
measure of recovery. 

The present value of the mules is taken, whereas the tes- 
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timony of Hicks is that in 1863 they cost $252, the amount 
scaled at Confederate values. Assuming that Confederate 
money was worth from two to three to one in U. S. curren- 
ey, would give them a value of but $126 at that time, and 
make Fitts chargeable with but $63 and interest at 6 per 
eent. for ten years, being about $100, whereas he is now 
charged with $120. Apply same test to value of wagon. 

6. Fitts is charged with the wagon, when the testimony 
is that the wagon still exists, being on the Fitts’ place, and 
that it is partnership property, having been bought with 
partnership funds for the partnership. Hicks, as surviving 
partner, is entitled to the possession of this wagon, and if 
Mrs. Fitts withholds it from him, he should bring his action 
against her individually for it for the benefit of the partner 
ship. It should not be charged against Fitts in the partner 
ship account, nor its value be sought to be recovered by a 
sale of other property. 

The mules sold by Mrs. Fitts is a charge against her in- 
dividually, and not against Fitts, or in the partnership 
account. 

7. There is no proper or sufficient proof as to the quanti- 
ay of fodder produced, but merely an estimate based on a 
relation of the fodder crop to the corn crop, without any 
testimony as to the character of the crops that year, or how 
much land was cultivated. The testimony as to the quan- 
tity of land worked is fifty or sixty acres, when in fact the 
place contained only forty acres. 

8. We maintain, finally, that though the above positions 
are correct if there be a resulting trust, yet the testimony 
is not sufficient to make out a resulting trust in*favor of 
Hicks. The testimony of the other witnesses besides him- 
self is very uncertain and contradictory, not clear and posi- 
tive. 1J.J. Mars., 3; 1 Bibb, 609, 611; 30 Maine, 126. 
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R. B. Hilton for Appellee. 


It will be noticed from an examination of the record that 
no. exceptions were made or taken by the defendants to the 
order of the Chancellor of July 7th, 1873, by which their 
exceptions numbered respectively 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 14, 17, 18, 19, 20, to the original report of the refe- 
ree, were overruled. 

It will be further observed that no exceptions whatever 
were made or taken*by the defendants to tbe referee’s sec- 
ond, or supplemental or amended report. It is upon that 
report that the final decree of the Chancellor is based. 

“ When no exceptions are filed to the report of the mas- 
ter, no exceptions can be taken to it in the Supreme Court.” 
3 How., 691; 2 Grat., 116. 

‘The copartnership contract entered into between Hicks 
and Fitts in January, 1863, though made when Hicks was 
a slave, yet having been entered into with the assent and 
concurrence of Alston, the master of Hicks, was not void. 
A slave may make a valid contract, by the assent of his 
master, with a third person; so held in the English Court 
of Common Pleas in 1802, in the case of Williams vs. 
Brown, 3 B. & P., cited in 1 Par. on Con., 410. And in 
note to page 148 of Hill on Trustees, it is said: ‘ Notwith- 
standing the rule of the law that a slave cannot acquire 
property, a purchase of land may be made by one, in the 
name of a free person, with the assent of the master, in 
which case, though the right of present enjoyment might 
be prevented by the state of slavery, yet no one could inter- 
fere but the master, and if the slave subsequently becomes 
free, the resulting trust may be enforced.” The case cited 
is Lieper vs. Hoffman, 26 Miss., 615, by reference to which 
in U. 8. Digest for 1855, p. 509, it will be seen that the 
contest there was between the emancipated slave and a 
party who, with notice of the trust, had taken a deed of the 
property from the person in whom the title was vested for 
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the slave’s benefit. See also 38 Ga., 655; 43 Miss. 603; 


63 N. C., 131, 356; 3 Heiskill, 654. 





a 
SE 


— 


No doctrine is better established than that “ where, upon 
a purchase of property, the conveyance of the legal estate is 
taken in the name of one, while the consideration is given 
or paid by another, a resulting trust arises, and the person 
named in the conveyance will be a trustee for the party 


from whom the consideration proceeds.” 


The bill charges and the evidence proves that during the 
existence of the copartnership, there was purchased by the 
copartners, with the earnings of the copartnership, and as 
the property of the copartners, “the real estate adjudged 
to be sold by the decree.” A resulting trust has been held 
to arise when a purchase is made by a man in his own 
name, but with funds in his hands in a fiduciary capacity, 
as where a trustee buys with trust money or a partner with 


partnership funds. Hill on Trustees, 147, note. 


Again: “If a partner applies the partnership funds or 
invests the same in his own name, and for his own use, the 
other partners have a right, if they can distinctly trace the 
investment and elect to do so, to follow the partnership 
funds in the new investment, and to treat it as trust proper- 
ty held by that partner for the benefit of the firm, and as 
liable to be accounted for by any person into whose posses- 
sion the same may come, whe is not a bona fide purchaser 


for a valuable consideration without notice. 
Partnerships, sec. 182. 


Collyer on 


RANDALL, C. J., delivered the opinion of the Court. 


It is objected on the part of the respondent that the court 
will not go behind the report of the referee in this case, be- 


cquse no proper exceptions were taken thereto. 


While it is 


true that as a general rule where no exceptions are taken 
to the report of a master, no exceptions will be allowed in 
the Supreme Court, the rule can hardly be made to apply 
here. This was a reference under the provisions of thé Code, 
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not for the purposes of a trial by the referee, but for the 
information of the court, to take and state an account of the 
partnership transactions, and of the partnership property, 
and what has become of it, what were the debts and credits 
of the copartnership, what real and personal property was 
purchased by either of the copartners with copartnership 
funds, and “to take testimony and report the same in 
writing upon all the facts and issues in the case.” The re- 
feree presents the testimony taken before him, states an ac- 
count therefrom and recommends judgment for the com- 
plainant for a certain sum as stated to be due. 

There were two reports made by the referee. The de- 
fendants excepted to the first report, and it was recommitted 
for the purpose of making it more clear, but it does not seem 
that the second report avoids the effect of the exceptions. 
But are exceptions necessary? ‘ Where a master by his re- 
port states all the facts correctly, but is mistaken as to the 
legal consequences of these facts, it is not necessary for the 
party dissatisfied with the master’s finding to except to the 
report, as the question decided by the master may be opened 
upon further directions without exceptions.” (Daniel’s Ch. 
Pl. and Pr., 1,492.) The court entered judgment “ confirm- 
ing” the report of the referee and awarding the amount, as 
recommended, against the appellants, whereupon the appel- 
lants excepted to the rulings and judgment of the court. 
The only mode of reviewing the rulings of the referee or his 
report is by an appeal from the judgment entered thereon, 
whether the findings be on a question of law or fact. . (Code, 
sec. 218 ;) and this is only where the issues are referred for 
trial, and it seems unnecessary to *‘ confirm” a report of a 
referee appointed solely to take testimony and report upon 
matters for the information of the court, as in this case, for 
he was not called upon to exercise any judicjal judgment as 
to the law or the facts. 

Under the pleadings in this case, the first issue to be tried 
is whether there was a copartnership between the complain- 
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ant and Henry B. Fitts as fo the several transactions occur 
ring between them in the years 1863 and 1866. From the 
evidence it cannot be doubted that such partnership did 
exist in 1863, amd again in 1866, and whatever question 
might have been raised as to the rights ot the parties on ae. 
count of the status of the complainant in 1863, yet the sub- 
sequent negotiations resulting in a renewal of the copartner- 
ship after he became free recognized his rights as though he 
was free in 1863, and he is entitled to the benefit of that 
recognition. It does not appear that there was a continuing 
copartnership from 1863 to 1866, because the complainant ex- 
pressly states that he refused to continue it after 1863, and 
he gives no account of his own earnings, and demands none 
of the earnings of Fitts during the interval. The testimony 
relates only to the joint operations in 1863 and in 1866. 

What then are the rights of the parties growing out of the 
partnership and the voluntary investment of partnership 
funds in real estate, whether for the purposes of the joint 
business, or otherwise, as an investment of surplus capital 
outside of the regular business for which the copartnership 
existed ? 

During the year 1863, while Hicks and Fitts were con- 
ducting their business of blacksmithing, they purchased and 
paid for, out of their earnings, certain real estate, the title 
to which was taken in the name of the wife of Fitts, (one of 
the defendants,) “* but with the full understanding and agree- 
ment between them that the purchase should enure to the 
benefit of the copartners equally.” This is the statement in 
the bill. In his testimony complainant says he was not 
aware until some time after the purchase that the title was 
taken in the name of Mrs. Fitts, and had supposed the title 
had been taken in the name of both the partners, and on ex- 
pressing dissatisfaction with the condition of the title, be- 
came satisfied upon being assured that the title should be 
“made out properly,” or his share of the purchase money 
paid to him. The investment was made in the house and 
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lot in Tallahassee at the suggestion of Mrs. Fitts, who wan- 
ted “a house to live in.” 

In Goodwin vs. Richardson, (11 Mass., 467,) the court 
holds that where two parfies buy land with partnership 
fands, and there is nothing done in the way of agreement 
between them how it is to be held, it is not in the law con- 
sidered as partnership property, that is, it is not subject te 
the law governing partnerships generally. So in New York, 
Cole vs. Coles, (15 Johns., 159,) which was an action of as- 
sumpsit by the administratrix of a deceased partner against 
the survivor, for money had and received upon a sale of real 
estate belonging to the partnership sold jointly in the part- 
ner’s life time, the proceeds whereof were converted to tlre 
use of the defendant, the court says : “ There may be special 
covenants and agreements entered into between partners 
relative to the use and enjoyment of real estate owned by 
them jointly, and the land would be considered as held sub- 
ject to such covenants, but nothing of that kind appears in 
the present case ; and in the absence of all such special cove 
nants, the real estate owned by the parties must be consid. 
ered and treated as such, without reference to the part- 
nership.” This is the rule of the English law. In equity. 
“ whenever real estate has been purchased by the partners 
with partnership funds for the use and convenience of the 
partnership, and there is no express agreement that the 
property shall be the individual property of the partners, each 
standing as a debtor to the joint fund for the cost, it re 
mains as part of the joint stock or fund.” In Loubat vs 
Nourse, 5 Fla., 351, Justice-Thompson delivering the opin- 
ion of the court, says: “ The facts of this case bring it within 
the equitable rule before laid down. The wharf lot was pur. 
chased, and the wharf erected thereon, out of the joint or 
partnership funds ; it was held and owned as joint property, 
for the use and convenience of the partnership, the partner. 
ship alone having the reception of the rents and profits 
therefrom ; and therefure the application of it to partnership 
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purposes, such as the satisfaction of creditors against the 
dower of the widows of the partners and the claims of the 
heirs at law, is clear beyond a doubt.” 

This court in Robertson vs. Baker, 11 Fla., 192, 225, says: 
“The contract or agreement of the parties, and even the 
sntention, when clearly manifested, is recognized as the true 
and only test by which the character of partnership property 
is to be determined, dnd this, we think, will be found, upon 
a critical examination of the reported cases, to be the estab- 
lished doctrine of the English courts.” * * ‘In Massachu- 
setts, the doctrine of conversion is carried beyond that of the 
English courts, and it is there held that ‘when real estate 
is purchased by partners with partnership funds, for partner- 
ship use and convenience, although it is conveyed to them 
in such manner as to make them tenants in common, yet in 
the absence of an express agreement, or of circumstances 
showing an intent that such estate shall be held for their 
separate use, it will be considered and treated in equity as 
vesting in them in their partnership capacity, clothed with an 
implied trust that they should hold it until the purposes for 
which it was so purchased shall be accomplished, and that 
it shall be applied, if necessary, to the payment of the part- 
nership debts.’ The courtin Robertson vs. Baker adopted 
the rule as just quoted from Dyer vs. Clark, 5 Metcalf, 562, 
as the better law, and it is therefore considered the law of 
this State. 

~ These two cases refer exclusively to lands purchased and 
held for the use and convenience of the partnership in carry- 
ing on its business or trade. We.bere land has been bought 
by partners and paid for out of partnership funds, but not 
for the use and convenience of the copartnership business, or 
for the purposes of the copartnership, the English rule yet 
prevails, and the individual partners are tenants in common 
of the estate as real and not as personal; and this distine- 
tion is observed in the cases cited from 5th and 11th Flor- 
ida Reports. 
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It seems to us from the present state of the pleadings and 
the evidence in this case, that the lots 15 and 16 in Talla- 
hassee were purchased by Hicks and Fitts with their joint 
fands as an investment outside of any connection with the 
carrying on of the partnership business, and that their inter- 
ests became several, as tenants in common of real estate, 
without reference to the existence of the copartnership. 

In this light, the house and lots 15 and 16, having been 
conveyed to Mrs. litts for the purposes and with the intent 
and objects stated in the testimony, (if that be sufficient to 
overcome the sworn answer of Mrs. Price, which it is unne- 
cessary now to determine,) the effect is that she holds the 
title as a trustee for the use of the complainant as to one 
moiety, and for the use of the estate of her late husband as 
tothe other moiety, unless as to that the conveyance to 
herself may have invested her with a good -title, except as 
to the existing creditors of the copartners or of her hus- 
band. 

The decree in this case adjudges that the complainant 
recover against the defendants, Price and wife, as adminis- 
trator and administratrix of the estate of Henry P. Fitts, 
deceased, the sum of three thousand one hundred and eighty- 
five dollars and forty-two cents, this sum being the aggre- 
gate of the items in the report of the referee, which includes 
the complainant’s share of the purchase money of the Talla- 
hassee lots and the “ Lasch land,” a mule, wagon, and other 
personal property which were in the possession of one or 
both of the partners at the time of the death of Fitts, and 
which personal property belonged to the complainant as sur- 
viving partner. 

Most assuredly as to these items, the cost or value of the 
real estate held by Mrs. Fitts as trustee, and of the personal 
property belonging to the survivor, there can be no claim in 
favor of: the complainant against the estate of the deceased 
partner. Ifhe is rightfully the beneticiary of the resulting 

17 














582 "SUPREME COURT. 





Price and Wife et al. v. Hicks. 











trust in the lands conveyed to Mrs. Fitts, whether individu. 
ally or as surviving partner, he “may have his remedy, but 
not as for an indebtedness against the estate of Fitts, for the 
property has not gone into that estate. The mule and the 
wagon, and such other of the personal property as belonged 
to the partnership at the death of Fitts, were not of his es- 
tate, and if they have been disposed of by a wrong doer, the 
remedy must be against some other than the representatives 
of the estate as such. 

A’ large item of the indebtedness mentioned in the report 
of the referee is for interest on the money invested in the 
real and personal property. It cannot be that Fitts’ estate 
_is chargeable with interest upon money invested in the lands 
or other property in trust for the benefit of the complainant 
himself, and which.property remained in the possession of 
the several partners at the time of the dissqlution by the 
death of Fitts; for the investment was not made fraudn- 
lently, but voluntarily by Hicks himself, and the title in the 
lands so taken for his use in the name of any third person 
is his title, as effectually as though it were vested in his 
own name. Nor can the fact that the trustee was the wife 
of Fitts give any greater color of claim against his estate 
than if the trustee had been any other third person. 

Nothing said here is in contravention of the principle con- 
tended for by the respondent, as to the investment or dispo- 
sition of trust funds, or of money or property held by one 
in a fiduciary capacity, or of a wrongful conversion of part- 
nership funds by one of the partners without the consent of 
the other partner, The title to the lands was undoubtedly 
taken in the name of another than Hicks, because of his 
then legal incapacity to hold in his own name; and the 
transaction was managed by a very intelligent and honora- 
ble member of the bar, (Judge Hogue,) selected by Hicks 
himself for the purpose. 

As to the “ Lasch land?’ of which mention is made, there 
is nothing charged in the bill which seems to relate to it, 
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or to any other land than that described as lots 15 and 16 
in Tallahassee, and there is no charge that any partnership 
funds were invested in any other. Mrs. Fitts (Price) states 
in her answer that the Lasch land was bought with Her 
own money, and in this manner this land is first brought 
into the case. Complainant swears that it was bought with 
the partnership funds, but he does not recollect its eost. 
Anthony Hicks says Fitts told him it cost $1 per aere, and 
that between 50 and 60 acres was planted in corn, potatoes 
and ground peas. Latham says there was only 40 acres of 
it, mostly gleared. Two or three other witnesses say that 
Fitts told them that Hicks owned one-half interest in it, and 
that they were cropping the land together. Tere, then, is 
one witness, complainant, who says the land was bought 
with partnership funds ; several who heard Fitts say it was 
owned by the partners and they were working it as partner- 
ship property. Tere, also, is a crop gathered of 600 bush- 
els of corn and other crops, estimated by the referee to be 
worth $672, one-half of which, with nearly $200 interest 
thereon, is charged against the estate of Fitts, without any 
deduction or credit for any portion of this fodder, which, fox 
aught that appears, may have been fed out to the partner- 
ship stock. If Fitts used this produce for his own private 
benefit, his estate is doubtless liable for the value of one- 
half of it, and while the complainant was a witness in the 
ease it would have been more satisfactory for the purpose of 
sustaining the decree if he had shown that no portion of thig 
crop was used in feeding and keeping the partnership cattle. 
The only testimony on the subject is that of one witness whe 
says that Fitts told him “he had used” the crop; and it 
seems somewhat peculiar that the complainant makes no 
mention whatever of this land or the crops in his bill of 
complaint. [f, under the circumstances, the testimony ix 
sufficient to overcome the answer of Mrs. Price as to the 
purchase of this land, and to show that it was owned an@ 
used for partnership purposes, it was then a part of the as- 
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sets of the firm, held in trust for the survivor, for the pur- 
pose of a final liquidation of all the partnership affairs ; but 
the land, or the value of it, is not the proper basis of a 
charge against the estate of the deceased partner, whether 
it be deemed assets of the firm or lands held by the several] 
‘owners as tenants in common. The referee charges it 
‘against the estate, because, he says, Mrs. Price, holding the 
title, sold it, (at a time subsequent to the commencement of 
‘this suit,) and “7f the same was deeded to an innocent 
purchaser for a valuable consideration, and without notice, 
‘it is no longer subject to the elaim of the complainant,” and 
that “having disposed of a portion of the property in her 
‘own wrong is responsible” as administratrix, and therefore 
charges it against the estate. We think the court erred in 
taking the same view of the matter. 

In regard to the value of the personal property which 
was taken and used or converted by Fitts in his life time, 
the proper rule in charging the estate would be to ascertain 
its actual value in lawful money at the time it was taken or 
used, and add interest at the then lawful rate to the date of 
decree. As to the personal property of the firm which re- 
‘mained at the time of the decease of Fitts, its cost or value 
cannot be charged to the estate. 

We come now tothe account, as stated by the referee, 
of the partnership of 1866. Complainant states in his bill 
that no part of the earnings of this business was received by 
‘him, but that Fitts received the whole of it. In his testi- 
mony he says nothing on the subject, and there is no proof 
showing what amount of money was realized during 1866 
‘by either of the partners. As the books are not before this 
court, we must take the statements of the report “ that 
the earnings of the partnership in 1866 amounted to the 
Scab dace duds sens oseennennnennssnense $2,449.38 
EPO acs cccaccqceincwodscesias. 15.35 


. BOO WEI ood occnscneconeseesoss cus $2,434.08 


























amtiontbeneses: 





Complainant’s share, one-half,........... ree O1, 
Advanced to complainant,.................. ‘ 359.00 
Balance due him......... iekansias .--. $8658.01” 
Interest is computed on this sum from Ist July, 
1866, at eight per cent,.............. sees 497.64 
Total included in the judgment,.......... $1,355.65 


There are some peculiarities in this statement. First, 
that although some of the witmesses swore that they worked 
for the firm, there is nothing put down in the account as 
paid for their labor, and the whole amount of shop expenses 
for six months is fixed at $15.35. This is not very satisfac- 
tory; but in addition to this, the report does not show how 
much money was received by Fitts, and we are at a loss to 
know how much to charge him with. The earnings are 
stated to be so much, as “ obtained from the books.” The 
complainant is said to have received $359, but Fitts is not 
shown to have received any given sum. It would be unjust 
to charge the estate with the whole amount of the earnings, 
as shown by the books, because the earnings may be repre- 
sented in accounts not collected. Indeed it appears by 
Hicks’ testimony that Mrs. litts “ collected some of the ac- 
counts” from the books after Fitts’ death, and this was a 
portion of the “ net earnings.” Neither the testimony nor 
the report of the referee show anything against the estate 
in favor of the complainant for money collected by the de- 
ceased partner on account of the earnings of 1866. It is 
said the books appear to have been mutilated, but although 
this may enhance the difficulty of ascertaining the proper 
result, it does not warrant the charge against the estate of 
an amount of indebtedness for money received, in the ab- 
sence of evidence that money was received. If there are 
accounts not collected, the surviving partner should collect 
them, if they are collectable, out of the debtors, and not out 
of the estate of his late partner. 
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The referee in his report intimates that a “ portion of the 
@roperty ” has been alienated by Mrs. Price “in her own 
wrong.” Whether the property thus disposed of was real 
or personal is not stated, and there is no evidence upon 
which this is reported save the allegation in the bill that 
Mrs. Price had disposed of one mule. The referee’s state- 
ment that she had “ deeded ” the property, would imply that 
she had conveyed some real estate, but there is no evidence 
of this, and there is no legal or equitable reason for charging 
one portion of the property with money invested in another 
with the consent of the complainant himself and even by his 
own act. The estate is no more liable for the value of the 
property which may have been held by Mrs. Price in trast 
for Hicks, than it would be if the trustee had been an entire 
stranger. 

One of the grounds of error assioned is that the court 
considered the testimony of Hicks the complainant as To 
communications between himself and his deceased partner. 


. i aes . — ' 7 x17 “pis 
The testimony is given in the form of depositions. Whether 
] . : : ean mrarnd : ‘ © at aaah 
avon the hearing any objec tion was urg@ed against receiving 
2 . } ‘ . . » =e I 3 Indad 
this testimony does not appear, except as 1t may be included 
e 7 . 
° * 4} $ ] ant ] 4 Sy 4 on 
in one of the exceptions to the report, that lt 1 “Ui 
ta ned bs any pro] r ol sufiicic It evidence. I Is peruaps 
7 . } ee oe 
unnecessary to consider the point as to the effect of receiving 
] +7 ; > whet n hrart — onr4 _ i at See 
such testimony wen no ovjecion Was luterposea al tLe 
: > . +] ic » ; ePrryreet 1‘ } Vv 7 mart ] WwW 
hearing upon this precise ground. We may remark, how- 
7 ontiaitie’ a a , MEO cote. oan 
ever, that the provision of the Code, (sec. 551. hich was 
im force as to ths suit, 1s a PPOKLOL On Lain & SUrVIVINg 
party giving evidence In regard to any transaction Oo! 
Paar ae a 1 +] co ee 
communication betw een’ him and the deceased, wien the 
oy . . , , . ,° : e. = } 2 
examination or any judgment or determination in sucn ac- 


tion or proceeding can in any manner aiiect the interest of 
such witness, or the interest previously owned or represen- 
ted by him,” unless the opposite party had been examined 
in his own behalf in relation thereto. 

In the present state of the case upon the pleadings and 
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evidence, it would not be proper to enter a detree here, and 
we must therefore reverse the decree of the Circuit Court 
and remand the cause with directions that such further or 
amended pleadings may be had in the case as may be 
deemed necessary, and as the parties may be advised ; and 
that such further proceedings may be had as may be con- 
formable to law and the practice of the court and ‘with this 
opinion. 





Eowarp M. Curenry anp Mania J. Curnry, AprELLAnts, 
vs. Perer Jones, Cotitecror Revenue Devar Covnry, 
APPELLEE. 

1. The courts will not declare the action of the Legislature unconstitu- 
tional, unless the violation of the Constitution is entirely free from 
doubt. Tohold otherwise the Courts would be assuming powers of 
legislation, and creating constitutional provisions not before existing. 

2, The second section of Article XIL of the Constitation, providing that 
the Legislature shall provide for raising revenue to defray the expenses 
of the State, and also “ to pay the principal and interest of the ex- 
isting indebtedness of the State,” and the seventh section which au- 
thorizes the Legislature to provide for the issuing of State bonds 
“for securing the debt,’ do not confine the power of the Legislature 
to the issuing of bonds for such indebtedness only as existed at the 
time the Constitution was adopted, but refer to any indebtedness “ ex- 
isting” and contemplated by the Legislature at the time it may act 
on the subject. 

3. There is no limitation oi the power of the State Legislatures as to the 
amount or objects of taxation, unless there be restrictions expressed 
or necessarily implied in the Janguage of the Constitution on the 
subject. 

4, Debts may be created under the authority of law, and the Legislature 

may levy taxes to pay them, or provide for issuing bonds to secure 

them and levy taxes to pay the principal and interest thereof. 
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5. The power of the Legislature of this State over the subject of issuing 
State bonds is limited by the provisions of the Constitution, because 
it has prescribed the several subjects and occasions for and upon 
which the Legislature may authorize their issue; and the legislative 
power over the subject of taxation is also limited, because the several} 
purposes for which taxes may be levied are in like manner prescribed. 
the several purposes for which the Legislature may cause taxes to 
be levied being expressly named in the Constitution, and these pur- 
poses being sufficient for defraying the expenses of conducting the 

. affairs of the government of the State. 

6. An act of the Legislature authorizing the issuing of bonds to meet 
the future ordinary expenses of the State, and tor which no indebt. 
edness actually exists at the passage of the act, is not warranted by 
the Constitution. 

7. Bonds not lawfully issued, but issued in fact for an indebtedness ex- 
isting at the time of their issue, may be assumed and made valid by 
subsequent laws authorizing their issue. Such bonds are good from 
the date of their authorization, if the indebtedness for which they 
were irregularly issued remains unpaid. 


D 


. An act of the Legislature authorized the levy of taxes (to pay the in- 
terest and for a sinking fund of bonds) wheuever one-fourth of such 
bonds should be sold. It authorized the issuing of a portion of the 
bonds in exchange for and to secure former past due bonds, and 
another portion to be sold for cash: Held, that whenever one-fourth 
of the bonds were issued in exchange for the other bonds contem- 
plated, they were sold within the import and meaning of the act, 
and the tax might be levied. Butsuch tax could not be levied for 
the payment of the interest and sinking fund except to the extent 
that the bonds had been so issued. , 

®, When a bill is filed for the purpose of enjoining the collection ofa 

tax on the ground that a portion of the tax is illegal, the bill must 

show to what extent the tax is illegal in order that the court may 
enjoin the illegal portion. Unless that portion of the tax claimed to 
be illegal be definitely shown by the bill, it can be enjoined only upon 

a future hearing, at which the court may be able to determine what 

portion should be enjoined. 


Appeal from the Fourth Judicial Circuit, Duval County. 
The bill in this case was filed for the purpose of enjoin- 
ing the collector of revenue of Duval county from selling 
the complainants’ lands fur an unpaid tax levied under the 
provisions of the acts of 1871 and 1873, upon the grounds 
that the tax is not warranted by law on account of the un- 
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constitutionality of those acts. The bill alleges that at the 
close of the fiseal year ending October 31, A. D. 1867, prior 
to the adoption of the present Coustitution in 1868, the in- 
debtedness of the State was about $153,239.95, according 
to the report of the Comptroller, and that the “ existing in- 
debtedness of the State” at the time of the adoption of this 
Constitution, and not any subsequent indebtedness, was con- 
templated in sections two and seven of Article XII, for se- 
curing which the issue of bonds was thereby authorized ; 
or, as an alternative proposition, “ that there must be a debt 
existing and ascertained at the time of the passage of any 
act by the Legislature authorizing an issue of bonds of the 
State, and tliat the amount of such bonds so issued, or au- 
thorized to be issued, must be confined strictly to the amount 
of the debt to be secured ; otherwise the issue is illegal, as 
not authorized by the said Constitution ; and that the amount 
of the State bonds aforesaid authorized to be issued, and 
for the interest and sinking fund of the whole of which a 
tax is assessed, greatly exceeded any unfunded debt of the 
State.” And it is further alleged that the State bonds re- 
ferred to “‘ were not issued, or authorized to be ‘issued, to 
secure any debt existing at the date of the adoption of the 
Constitution, nor for the specific purpose of securing the 
debt, nor of erecting State buildings, nor of supporting State 
institutions, nor of perfecting public works,” 

It is further alleged that at the time of the passage of the 
act of 1873, the State of Florida was indebted to L. P. Bayne 
& Co., of New York, in the sum of $160,000, which in- 
debtedness accfued after the adoption of the Constitution, 
and that they held $298,000 of the bonds of the State issued 
subsequent to such adoption, which had been hypothecated 
with them to secure their said claim; and that the Comp- 
troller pretends that he has negotiated and effected a sale 
of two hundred and fifty thousand dollars, of the bonds of 
the one million issued, to said Bayne & Co. at eighty cents 
on the dollar, when in fact Bayne & Co. had, in pursuance 
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of an agreement, taken from the State the bonds at eighty 
cents on the dollar in satisfaction and discharge of their 
claim. 

It is further averred that said taxes have been levied for 
interest and sinking fund on all of said one million dollars 
of bonds, including those so delivered to said Bayne & Co,, 
and those still unsold and in the hands of the Comptroller: 
and it is submitted and alleged that the interest on the bonds 
authorized to be taken up with the proceeds of the sale of 
the said issue of one million dollars of bonds, or any part 
thereof, has not been paid, and that no taxes can be legally 
collected on account of interest or sinking fund of the last 
mentioned bonds until they are sold. 

The complainants pray a degree that the assessment and 
levy of taxes to pay the interest and to provide a sinking 
fund for the discharge of the principal is not lawful, and 
that the proceedings to enforce the collection thereof be en- 
joined. 

Upon a motion for an injunction upon the bill filed, the 
defendant having appeared by counsel, the Circuit Court 
vefused the injunction and dismissed the bill. The com 
plainants appealed to this court, and say that the court erred 


in its several rulings and in dismissing the bill. 
[T. SI nkins, J?’ for Appellants. 


The points of fact relied upon for relief, and claimed to 
de established by the bill and exhibits, are: 

1. That the tax complained of is levied upon the com 
plainants’ property in Duval county. 

2. That the said tax is levied to pay the interest and pro- 
vide a sinking fund of the bonds of the State of Is71 and 
t873. 

3. That the said property has been advertised to be sold 
by the defendant to satisfy the said tax. 

4, That the seventh section of Article XII of the Consti- 


tation of the State does not contain the words “of the 
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State,” following the word “ debt,” as printed in the pub- 
lished instrument. 

That thé debt existing at the date of the Constitution, 
for which no provision had been made, is shown by the 
Comptroller’s report for the fiseal year ending October 31, 
A. D. 1867, to be $153,239.95. . 

That the amount of the bonds, for the payment of the 
interest and to provide a sinking fund of which the tax is 
assessed, greatly exceeded the unfunded debt of the State 
at the time they were issued. 

7. That the said bonds were not issued or authorized to 
be issned to secure any debt existing at the date of the Con- 
stitution, nor of erecting State buildings, nor supporting 
State institutions, nor perfecting public works. 

Points of law—Construction of the Constitution. 

1. The words, “the debt,” found in the Constitution, 
Art. XT. see. 7, should be interpreted to refer only to the 
debt of the State at the date of the Constitution, the debt 
that might be created for the erection of State buildings, in 


antl Cans # on trnme a Se A sear nbli > me 
support OF State TASticulthONns ane im pericctung puviuec WOrks. 
1 Sto. on Const., 921, 922, 930 
oO ™, rmuuto  « \ nS teed s mt ae } —_ 
2. Lhe words of a Constitution are presumed to have 


been used with the greatest possible discrimination. 3 Sel., 
97; 9 Wheat., 188. 


‘The plain and 
! 


l literal meaning of the language ‘of a 


Constitution should never be departed from, unless there 


he strong evidence that the meaning of those who framed 
the instrument was different from that which its language 


imports.” Story on Const., secs. 820, 451 ; 24 N. Y. Rep.. 
£87, S04. ; 

ustitution of the State limits the power of the 
Legislature to issue bonds of the State, by necessary impli- 
cation, to the purposes of securing the debt existing at the 
date of the Constitution, of erecting State buildings, of 
supporting State institutions, and of perfecting public works. 
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Art. XII, sec. 7, Const.; 15 N. Y., 548-5-6, 558; 3 Seld, 
97, 109, 114, 119, 121; 4 Hill, 144; 9 Wheat., 188. 

5. An affirmative grant of special powers restricts the 
general authority of a Legislature to the particulars speci- 
fied. 1 Sto. on Const., secs. 448-9; 13 Mich., 158; 7 Iowa, 
275, 277. : 

6. When a Constitution specifies the purposes for which 
a power may be exercised, the specification is an implied 
prohibition against the exercise of the power for any other 
purpose. Covoley’s Con. Lim., 64; 4 Md., 189; 5 Wis., 308. 

7. Constitutional prescriptions are mandatory. Cooley's 
Con. Lim., 78, 150. 

8. The act of the Legislature authorizing the issue of the 
bonds of 1871 is repugnant to the letter and spirit of the 
Constitution, inasmuch as it authorizes the funding of the 
debt to be incurred for expenses of the State to accrue in 
the ensuing year in bonds running for a term of years. Art. 
XIT, sec. 2, Const.; Act Jan’y 26, 1871. 

9. The act authorizing the issue of bonds of 1873 is re- 
pugnant to the letter and spirit of the Constitution, inas- 
much as it authorizes the sale of the bonds to pay the cur- 
rent expenses of the State. Act Feb’y 21, 1873; Art. XII, 
sec. 2, Const. 

10. The levy of taxes to pay the interest and provide a 
sinking fund of bonds not issued, but only authorized to be 
issued, is arbitrary and unreasonable. 

11. “ The power of taxation which the people have dele- 
gated to their government is not an arbitrary one, but lim- 
ited by the words and spirit of the Constitution and the 
principle of natural justice.” Blackwell on Tax Tit., see. 4. 

12. When there is ambiguity in any clause of a Constita- 
tion, extrinsic aids may be used to construe it. Cooley’s 
Con. Lim., sees. 55, 65, 67, et seq.; 5 Md., 471; 7 Iowa, 
262; 13 Mich., 147. 

13. “In construing the language of a Constitution, the 
courts have nothing to do with the argument «ab inconve- 
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nienti, for the purpose of enlarging or contracting its im- 
port.” 21 Wend., 563; 7 N. Y., 9, 109. 

14. Contemporary and practical construction of a Consti- 
tution have little weight when the language is plain, and 
the people have plainly expressed their will in the Consti- 
tution. Cooley’s Con. Lim., sec. 71; 17 Ohio, 446. 

15. The condition precedent in the act of Feb’y 21, 1873, 
providing that “no tax shall be levied until one-fourth of 
the bonds are sold,” was not cgmplied with before the tax 
for the payment of the interest and to provide a sinking 
fund for the redemption of the bonds authorized by that act 
to be issued was levied. Act Feb’y 21, 1873. 

If the law ot 1873 authorizing the issue of bonds is not 
unconstitutional, then the assessment of three mills for in- 
terest and one mill for sinking fund of all the bonds as taxes 
is illegal, as in violation of the intention of the Legislature 
expressed in the law. Act Feb’y 21, 1873. 


H. Bisbee, Jr., for Appellee. 


. The State Legislature has power to make laws at discre- 
tion, subject only to restrictions imposed by the Constitu- 
tion of the State and of the United States. Cooley’s Con. 
Lim., 87, 168; 15 N. Y., 543; 27 Vt., 142; Sedg. on Stat. 
and Com. Law, 184-5-6-7. 

“ Where the Constitution zs stlent, and there is no clear 
usurpation of the power distributed to other departments, 
I think there would be great danger and difficulty in at- 
tempting to define the limits of this power.” (Opinion of 
Comstock, J., 13 N. Y., 391.) 

“Where the Constitution has given a list of the things 
the Legislature may not do, the judiciary cannot extend it.” 
21 Penn., 146, 162; Sedg. on Stat. and Com. Law,,186. 

“A State Legislature has jurisdiction of all subjects on 
which legislation is not prohibited.” 15 N. Y., 303; 24 ib., 
497; 4 Mich.; 244; 18 Ind., 258; 17 Cal., 547; 17 Penn. 
St., 119. 
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A statute cannot be declared void because, in the opinion 
of the Court, it is opposed to the spirit of the Constitution, 
Cooley, 171; 24 Wend., 220; 20 ib., 381, 383 ; Sedgewick, 
186; 21 Penn., 147, 162. 

“ A statute may be constitutional, and its taking effect 
may be made to depend upon some subsequent event.” 
Cooley, 118; 7 Cranch, 382; 13 Grat., 78; 26 Vt., 357: 
17 Ohio N. S., 271; 29 Md., 85. ie 

It is submitted that there is no prohibition in the Consti- 
tution against issuing bonds to pay or secure any debt of 
the State, and that that instrument is not susceptible of 
such a construction, without a departure from rules settled 
by a long current of decisions. 

Whether or not the one-quarter of the bonds issued in 
1873 have been sold, within the meaning of the law, is a 
mixed question of law and fact, and must be determined 
from the allegations in the bill. 

The bill alleges that the State was indebted to L. P. Bayne 
& Co. in a large sum of money, but submits that a sale to 
L. P. Bayne & Co. of the bonds of 1875, at the price au- 
thorized, and paying said indebtedness authorized from the 
proceeds of said bonds, was not a sale for cash within the 
meaning of the law, while the appellee submits that it was. 


Cocke, Attorney General, for the State. 


This case arose from an application to the Judge of the 
Circuit Court of Duval county by Edward M. Cheney and 
Maria J. Cheney to restrain Peter Jones, collector of reve- 
nue for the State of Florida and county of Duval, from col- 
lecting the tax authorized to be levied by the Comptroller 
of the State under the revenue laws of 1873. 

The appellants allege that by the third section of the 
XIith Article of the Constitution of the State of Florida, it 
is declared that “ no tax shall be levied except in pnrsnanee 
of law.” 














SPECIAL TERM, 1874. 595 











Cheney and Wife v. Jones. 











This is true, and the question presented by the bill*ask- 
ing for an injunction against the tax collector is that the 
Constitution is violated by the acts under which the reve- 
nue is proposed to be collected. 

The true legal question presented by the bill is not em- 
braced in the above quoted clause of the State Constitution, 
which simply says that no tax shall be levied except in pur 
suance of law. It is not claimed by the appellants that 
the levy is illegal, for it is not denied by the appellee that 
taxes can be collected otherwise than in pursuance of law. 

The tax collector has not violated the law. He has, as 
far as it appears from the papers on file in this cause, pursued 
- the law, and if he has pursued the law in making a legal 
levy, then this constitutional objection falls to the ground. 
The tax collector is merely an executive officer required te 
levy for the amount he is required to collect. 

The appellants allege in their bill that the taxes se 
assessed and levied are dependent on a right, the validity 
of which is against the Constitution of this State. Exam- 
ine the manner in which they present this point and it is as 
follows : 

1. That the taxes are being levied at the rate of forty 
cents in every one hundred dollars of the assessed value of 
the said property for the general sinking fund and interest 
for bonds of 1875, and also fifteen cents on every one hun- 
dred dollars of the said value of said property for the bonds 
of 1871. 

It is alleged in the pill that the bonds of 1871 means an 
issue of bonds under the act of Feb’y 26, 1871, and that 
according to that statute, “the bonds issued were not to ex- 
ceed the sum of three hundred and fifty thousand dollars.” 

There is nothing illegal in the process of the levy or the 
instructions of the Comptroller set forth in the bill. See 
act of Feb’y 26, 1871, sec. 7, p. 14. . 

The assessment and levy is to be taken as done in con- 
formity to law, unless the illegality thereof is charged in 
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the%bill, which is not done, and if done, the manner must 
be set forth and the facts proven as alleged. 

Then it is stated that the bonds of 1873 “were an issue 
of bonds of the State to an amount of one million of dol- 
lars authorized to be executed and issued by another aet of 
the said legislative department passed Feb’y 21, 1873.” 
This is true. See act of Feb’y 21, 1873. 

We present now a Jegal objection set up by the bill of 
the appellants, and it is certainly destitute of force. It ig, 
“That the legislative department was uot authorized to 
provide for the isgue of any such bond: ; it was on the contrary 
prohibited by the Constitution of said State from exercising 
any such power, and the bonds so issued under color of the 
said legislative acts were, therefore, wholly illegal and void 
of obligation.” 

Upon what constitutional basis is the said objection made ? 
It is this: “ That thé 7th section, Article XII, of the said 
Constitution, which confers the power of providing for the 
issue of bonds for certain express purposes upon the legisla- 
tive department, reads correctly as follows, to-wit: ‘ The 
Legislature shall have power to provide for issuing State 
bonds bearing interest for securing the debt, and for the 
erection of State buildings, support of State institutions 
and pertecting public works,’ and not as printed in the Con- 
stitution : ‘ The Legislature shall have power to provide for 
issuing State bonds bearing interest for securing the debt 
(of the State) and tor the erection of State buildings, sup- 
port of State institutions and perfecting public works.’ ” 

It is true that the 7th section, XIIth Article, of the Con- 
stitution of this State has the words “ of the State’ enclosed 
in brackets, as cited in the second quotation just made ; and 
it may be true that the words “of the State” are not in the 
enrolled copy of the Constitution in the office of the Secre- 
tary of State, but it does not appear from amy evidence on 
file ; but admit it, as an allegation in the bill not denied, 
for it appears that the State was not represented in the 
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court below, and that the bill was not answered on the part 
of the State, simply a motion for an injunctive order being 
made, under which the court refused the order and dis- 
missed the bill. ; . 

This question of the interpolation of the words “ (of the 
State)” is of so little importance that it needs no considera- 
tion, for strike it from the Constitution—from a personal 
inspection of the enrolled Constitution of 1868, I am ready 
to admit that the words (of the State) are not in the original— 
and it avails nothing in the argument of this cause in favor 
of the appellants. 

The interpolation of the printer, or any one else, can have 
no effect on the original paper. This isa principle well 
recognized in our courts in reference to the alteration of 
legal documents. 

Then take the sentence as it reads in the Constitution, — 
with the words in brackets left out; and it reads that “ The 
Legislature shall have power to provide for issuing State 
bonds, bearing interest, for securing the debt.” Here I ask 
whatdebt? Evidently of the State, for the Legislature could 
secure no other debt. Then how is the logical connection 
kept up that the meaning of this clause in the Constitution 
was applicable tu the functions of the Legislature in refer- 
ence to the State debt ?—by continuing the reading of the 
same clause which goes on to say, without even a comma, 
“and for the erection of State buildings, support of State 
institutions and perfecting public works.” 

Now the meaning of this clause taken in its continuity is 
so obvious that I desist from further remarks thereon. 

The bill as it progresses raises this point next in order: 

“That there must be a debt existing and ascertained at 
the time of the passage of any act of the Legislature author- 
izing an issue of bonds of the State, and that the amount of 
such bonds so issued, or authorized to be issued, must be con- 
fined strictly to the amount of debt to be secured.” 

18 
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The Constitution says : 

“ The Legislature shall provide for raising revenue snffi- 
cient to defray the expenses of the State for each fiscal year, 
and also a suflicient sum to pay the principal and interest of 
the existing indebtedness of the State.” Art. 12, sec. 2. 

Take the first act under which the bill raises any objee- 
tion to the levy, the act of the 24th of January, 1871. It 
says, “ That for the purpose of funding the floating indebted- 
ness of the State,” the Comptroller shall cause to be pre. 
pared, &c., the aggregate amount of bonds not to exceed 
the sum of three hundred and fifty thousand dollars. 

Now in this instance the Legislature had before it the 
evidence of the floating debt of the State, and it decided 
that it was three hundred and fifty thousand dollars, and 
authorized the Comptroller to issue bonds up to that amount, 
which was the principal and interest of the existing indebt- 
edness of the State at that time. At all events, such was 
and such have been the decisions of the Legislature, and in 
the absence of all authority upon the subject, the court has 
no authority to go behind the act of the 26th of January, 
1871. In reference to the levy of fifteen cents on every one 
hundred dollars, it is a local assessment xpplicable to each 
county which the Comptroller has a right to order under the 
statute of 1871. See statute of January 26th, 1871, sec. 7, 
page 14. 

The bill further seeks to stop the collection of taxes for 
the payment of the interest on the bonds of 1873 for the 
same reasons. Examine this objection as to the one million 
issue of bonds. The act of 1873 adopts as the basis of the 
indebtedness of the State one million of dollars, which was 
the then existing indebtedness of the State. This is said 
upon the authority of the law itself, which says: “ For the 
purpose of funding the present indebtedness of the State, the 
Comptroller shall cause to be prepared coupon bonds to the 
amount of one million dollars.” See act of 21st of February, 
1873, see. 1. 
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The bill further assumes that the Legislature violated the 
Constitution of this State by not confining its power to fund- 
ing the debt to the exact amount of the existing debt at the 
date of the adoption of the Constitution. 

Examine this section and see wherein consists its logical 
force. Is it that the Constitution does not allow the Legis- 
lative Department to issue bonds for the purpose of funding 
a debt unless that debt was created before this-Constitution 
was adopted, or in existence at the time, which naturally 
presupposes that it was created prior to the Constitution ? 
_ Such position is not sustained by the letter or the spirit of 
the Constitution. Indeed, would it not paralyze the arm of 
the Legislative Department and suppress the functional 
exercises of every branch of the government ? 

The Constitution of the State of Florida says: “ The 
Legislature shall provide for raising revenue suflicient to 
defray the expenses of the State for each fiscal year, and also 
a sufficient sum to pay the principal and interest of the ez- 
isting indebtedness of the State.” Art. XII, sec. 2 

This language of tlie Constitution is suftidiently explicit, 
and perhaps so lucid as to be beyond the power of learned 
- eounsel to render its meaning obscure. Why confine the 
term “existing indebtedness of the State” to an indebted 
ness at the time of making the Corstitution? If from any 
cause, and it cannot be denied that from various causes the 
revenue provided for the expenses of the fiscal year has failed 
to be sufficient, is there not then left an “ existing indebted- 
ness of the State ?” And isit not madea duty under the 
Constitution for the Legislature to provide in the very terms 
of the Constitution from which I quote, “a sufficient suin 
to pay the principal and interest of the existing indebtedness 
of the State ?” 

What is the existing indebtedness of the State? Surely 
the indebtedness thereof at any time that a legal debt exists, 
and that the debt did exist at the time of the passage of the 
two acts under consideration by the Legislature is sufficiently 
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proven by evidence before the court, and from the very 
voice of the Legislature uttered in the acts in giving the 
Comptroller authority to issue the bonds. On this point, 
see acts of 1871, ’73. 

We should give a rational as well as practical construe. 
tion to the Constitution in reference to the taxing power of 
the government. Especially in an instance like the one un- 
der consideration, should we adopt the logic conveyed in the 
language of our eminent jurist Cooley, who says, “ We are 
not to import difficulties into a Constitution by a considera. 
tion of extrinsic facts which have appeared on its face,” 
Cooley Con. Lim., p. 65, 1st ed. 

The XII Article of the Constitution relates entirely to 
taxation and finance ; providing a uniform and equal rate 
of taxation, and also to the means and method of paying 
the debt of the State. 

Taxation is the means ; the method used by the Legisla- 
ture is the constitutional way for raising taxes ; and the plan 
adopted for the use of these means is by the issuing of bonds 
according to the legally prescribed method or plan under 
the Constitution. Ifthere are limitations to this method 
under the Constitution, it is not denied that the Legislature 
is bound to confine the exercise of its power within the 
bounds of this limitation. But it is apparent that the bill 
ot the appellants does not show in manner or form wherein 
the Legislature has departed from the most rigid require- 
ments of the Constitution. 

It is diffienlt to constrne away a constitutional power to 
be exercised by the Legislature, even when this power is in- 
volved in the exercise of implied power, much less of an ab 
solute grant of power. Cooley even goes to this extent and 
very justly as well as logically says: : 

** We have elsewhere expressed the opinion that a statute 
cannot be declared void because opposed to a supposed gen- 
eral interest or spirit, which it is thought pervades or lies 
concealed in the Constitution, but wholly unexpressed, or 
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because, in the opinion of the court, it violates fundamental 


rights or principles, if it was passed in the exercise of a 
power which the Constitution confers. Still less will the 
injustice of a constitutional provision authorize the courts 
to disregard it or indirectly to annul it by construing it 
away.” Cooley Con. Lim., p. 72-3. 

It is now the duty of the court to notice two other points 
made in the bill of the appellants. Before proceeding to 
notice. them, however, it is apparent that the case now be- 
fore the court comes up on an appeal from an order of the 


. Cireuit Court of the fourth Circuit refusing to grant an in- 


junction upon the face of the bill. The facts are not de- 
nied; and upon the failure of the State through the 
attorney by whom it was represented in the court below, if 
indeed the State was represented, there is no means offered 
to the State now in the Supreme Court to deny the truth 
of the allegations on which the equities of the case rested 
and which must have controlled the decision of the court 
below. Then the two vital points on which the case rests 
are upon the legal and equitable force of alleged facts on 
the one hand, and their being undenied on the other. 

ist. The first point then under these undenied allegations 
in the bill is, as the bill charges, “ That at the time of the 
issue of the said one million of dollars of State bonds, the 
State of Florida was indebted to one L. P. Bayne & Co., 
Bankers in New York, in the sum of $160,000, which in- 
debtedness accrued after the adoption of the said Constitu- 
tion of Florida, and to secure the payment of said indebted- 
ness the said L. P. Bayne & Co. held $290,000 of the bonds 
of the State of Florida, issued subsequent to the adoption of 
the said Constitution, which had been hypothecated with 
the said L. P. Bayne by the State to secure said debt, That 
the Comptroller of said State pretends that he had negotiated 
and effected a sale of $250,000 of the bonds of the one mil- 
lion issued aforesaid, to said L. P. Bayne & Co., at 80 cents 
on the dollar, in payment of said indebtedness, and in 
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pursuance of such agreement said indebtedness was dis. 
charged.” 

The bill admits that if said Comptroller had received the 
cash for said bonds from Bayne & Co. he would have beep 
authorized by law to pay it over. In other words, the bil] 
makes the point that the bonds were never sold according 
to law. It is evident from the 10th section of the statute of 
1873 what bonds can and cannot be exchanged, and if the 
‘court will look into the transaction as it appears from the re- 
cords of the State showing the contract between the Comp- 
troller and Bayne & Co., made at Jacksonville, April 10th, 
1873, it will learn the character of the exchange made with 
Bayne & Co., and whether it was a sale or exchange, and 
how far it complied with the act under consideration. See 
second annual message of Gov. Hart, January 6, 1874, with 
accompanying documents, pages 31, 32. 

This point I leave to the consideration of the court as 
made by the bill. The law makes provision by the said 10th 
section for the exchange and redemption of five hundred 
thousand dollars of bonds previously authorized to be issued, 
with a specification of what outstanding bonds of the State 
are not to be exchanged; and here is the validity of the 
point indicated in the bill and in this brief, marked 1. 

2d. Then the other point of law upon facts undenied is 
whether the Comptroller is authorized, under the said act of 
February 21, 1873, to levy a tax for the payment of the in- 
terest and for a sinking fund for an excess of the bonds over 
and above the amount sold. The law says, “No tax shall 
be levied until one-fourth of the bonds are sold.” See act of 
February 21st, 1873, sec. 5, p. 13. The expression is not 
“ exchanged,” but “ sold,” and as it will be seen by reference 
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bonds can be exchanged and what cannot be, and it is that 
class which cannot be exchanged that can be sold. See 2 
Parsons on Contracts, p. 436, chap. 4, sec. 11, 2d Boston 
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Then the question arises as made by the bill, what amount 
of tax should be levied—an amount t> meet principal’ and 
interest of the million of dollars of bonds whether sold or 
not, or to meet the payment of the amount the State owed 
on its bonds? which amount due could not exceed the 
amount of bonds sold, for the simple reason that bonds of 
the State authorized to be sold by the Comptroller create no 
debt on the part of the State until sold. Did the law con- 
template the levying a tax to pay the interest, and also of a 
certain amount to go into a sinking fund to pay principal 
and interest on a debt not in existence? By the terms of 
law all bonds remaining unsold under this act at the expira- 
tion of one year from the passage of this act shall not be sold 
until further legislative action. The expiration of this one 
year was on the A1st of February, 1874. See sec—, p. 12, 
acts of 1873. 

These bonds, such as are exchanged or sold, are to run 
thirty years from date. Let the tax for the million bonds 
be levied for thirty years to pay the principal and interest 
on what is the amount sold, not for the amount sold and 
unsold, how would the money raised by taxation on the 
unsold bonds be applied, no principal or interest being due 
thereon, and no debt created for the liquidation of which 
the sum raised by taxation could be applied ? 

In concluding this argument, I here take occasion to say 
that I make no attack on the position of the officers of the 
State connected with this transaction, but have endeavored 
to present the law as applicable to this case, considering that 
the State, which means the people of the whole State, is more 
interested in an accurate legal termination of the matter 


7 41, 


herewith connected than any views which some of the repre- 


sentatives of the State might entertain, let them be ever so 
honest and sincere for the common good of us all. 

If the bill of the appellants is untrue, it was the duty of 
the Comptroller to come in and ask to be made a party and 
to deny under oath the allegations of the bill. Has he not 
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by not appearing acknowledged that he did not consider the 
State as interested ? 

If the bonds authorized to be sold and exchanged under 
the act of 1873 had all been sold or exchanged before the 
21st of February, 1874, which was required by act of that 
date, then the levy for the whole amount of interest would 
be lawful, and not until then. That they had not been sold 
or exchanged befere the 16th of February, 1874, nearly the 
period of the expiration of the time at which they could 
- have been disposed of, I feel satisfied in holding the aftirma- 
tive, by reference to the following act approved February 
16, 1874, which authorizes an extension of the time for which 
they can be exchanged, not sold. See acts of 1874, p. 32. 

This bill and the points presented for the consideration 
of the court apply to the levy under the assessment for 1873. 
Yet I ask leave to call to the attention of the court the 32d 
section of the act of 1874 for the assessment and collection 
of revenue : 

“For the purpose of securing an equal and uniform rate 
of taxation, shere shall be annually levied upon the real and 
personal property of the different counties a tax of seven 
mills to pay the appropriations made by the Legislature for 
each year, and a tax of one mill for school purposes, and a 
tax of three mills to pay the interest on and for the ultimate 
redemption of the State bonds of 1873, and such tax to pay 
interest upon and form a sinking fund for the redemption 
of the bonds of 1871 as is provided by Section 7 of Chapter 
1,833, Laws of Florida, passed January 26, 1871.” 

Now this does provide for the bonds of 1873, but it can- 
not allude to the bonds not sold, for bonds created by the 
. State payable to bearer, but unsold, are in no legal sense 
bonds, any more than would my writing a bond purporting 
to pay to A. asum of money, which bond, instead of being 
delivered, I had locked up in my desk and never deliv- 
ered it. 

Taking a fall, fair and calm survey of the points of law 
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presented in this case arising from the face of the bill, and . 
nothing has been denied, what is presented to the court t° 


Three points of law: 

1st. A construction of the Constitution as to the power of 
the Legislature to issue bonds for the purpose of paying the 
indebtedness of the State. This point of law I have argued. 

2d. As to what is a sale, and what an exchange of the 
bonds alluded to in the act of 1873. 

3d. Whether a tax can be levied to pay the principal and 
interest of State bonds not sold. As to the facts of the 24 
and 3d points it may not be for the court now to inquire ; 
they were not denied in the court below and must in a legal 
sense be taken pro confesso. Then I would ask the court to 
sustain the bill upon these two points, were it not for these 
objections : 

ist. The case is not fully made out so as to enable this 
court to make a tull and final decision as to the sale and ex- 
change of bonds. 

2d. The points contained in the bill, even if it is enter- 
tained, are not of sufficient weight to decide the matters of 
law in which the State feels a great interest—not the legality 
alone of the levy made by the Sheriff of Duval county, but 
the legality of the assessment of 1873 for the payment of the 
interest and principal of the bonds of 1873. 

Then the case should go back to the court below with di- 
rections to amend the bill so as to make the Comptroller a 
party and allow him to answer and file such exhibits as will 
bring this case before your honors in that complete condi- 
tion which will ensure a decision worthy of the great princi- 
ples here involved. 


RANDALL, C. J., delivered the opinion of the Court. 


Article XII, section 2 of the Constitution of Florida, 
reads as follows: “ The Legislature shall provide for raising 
revenue sufficient to defray the expenses of the State for 
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each fiscal year, and also a sufficient sum to pay the princi. 
pal and interest of the existing indebtedness of the State.* 

“Section 7. The Legislature shall have power to provide 
for issuing State bonds bearing interest, for securing the 
debt, and for the erection of State buildings, support of State 
institutions, and perfecting public works.” 

The Legislature in 1871 (Chapter 1833) enacted, “ That 
for the purpose of funding the floating indebtedness of the 
State, the Comptroller shall cause to be prepared thirty-year 
seven per cent. coupon bonds, that is to say, bonds of the 
State of Florida due and payable thirty years from the date 
thereof, bearing interest at the rate of seven per cent. per 
annum, equal to the amount of Comptroller’s warrants and 
Treasurer’s certificates now outstanding, and to be issued 
prior to the first day of January, A. D. 1872; provided, 
that the aggregate amount of bonds issued by authority of 
this act shall not exceed the sum of three hundred and fifty 
thousand dollars.” 

The act further provided for the levy of a tax of a sufli- 
cient sum to pay the interest, and one per cent. of the 
principal as a sinking fund, annually, upon the amount 
issued. ' 

In 1872, the Legislature passed a further act in reference 
to the issuing of these bonds, which act will be hereafter re- 
ferred to. (Chapter 1,889.) 

In 1873 the Legislature passed an act providing for the 
issue of one million dollars of bonds, with interest payable 
semi-annually in gold, at the rate of six percent. per annum, 
and provided for levying a tax annually of three mills upon 
the dollar of the assessed valuation of property to pay the 


interest, and a tax of one mill for the creation of a sinking 
fund for the ultimate redemption of the bonds; and that no 
tax shall be levied until one-fourth of the bonde shall be 


sold. The act required the Comptroller to hold five hun- 
dred thousand dollars of such bonds for the purpose of ex- 
changing for and the redemption of the valid bonds of the 
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State, and to exchange such bonds for a like amount of the 
principal and unpaid interest of the bonds to be redeemed. 
But the bonds held by the Seminary and School Fund, the 
$350,000 of bonds issued under the act*of 1871, the bonds 
issued In aid of railroads, and bonds of 1868 and 1869, which 
were hypothecated in New York or elsewhere, were not to 
be so exchanged. 

The remaining $500,000 of said bonds were directed to 
be sold for United States currency at not less than eighty 
cents on the dollar; and out of the proceeds of the sales the 
Treasurer should, first, pay the amount necessary to redeem 
the bonds of 1868 and 1869 from hypothecation, and next, 
pay the indebtedness of the State accruing after the first 
day of July next ensuing. Laws of 1873, Chapter 1,937. 

I. The first question that is presented is this: Does the 
Constitution authorize the Legislature to provide for issuing 
bonds of the State to pay any indebtedness (other than “ for 
the erection of State buildings, the support of State institu- 
tions, and perfecting public works,”) unless such indebted- 
ness had been incurred, or existed at the time the Constitu- 
tion was adopted ? 

No rule of constitutional construction is better settled than 
that if there be a doubt whether a legislative enactment is 
strictly constitutional, or that if it be not clearly opposed to 
constitutional restrictions, the courts will not hold the enact- 
ment to be invalid. If the courts were to hold otherwise 
they would become mere law-makers, undertaking to place 
obstacles in the way of legislation which had not been plain- 
ly placed there by the people in framing the charter itself, 
and deny to the people represented in the Legislature a 
power they had not denied to the legislative department. 

The Legislature is authorized to raise revenue, that is, | 
levy and collect taxes sufficient to defray the expenses of the / 
State for each year, and also asum to meet the principal 
and interest of existing indebtedness. If, as contended by 
the appellant, it was intended that the “ existing indebted- 
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ness” referred to included only such indebtedness as existed 
at the time of the ratification of the Constitution, it would 
have been made entirely clear if it had been so expressed. 
But it is not so expressed. If it had been written that the 
Legislature should provide for paying the debts of the State 
“ existing at the time the Constitution is ratified,” or equiv- 
alent words, there would have been no cavil as to its mean- 
ing. That States become indebted from various causes, 
from extraordinary occurrences, from local or general mis- 
fortune, war, pestilence, and famine, beyond the present or 
immediate means of paying, and for expenditures not strict- 
ly included in the terms “ expenses of the State,” is matter 
of history in the career of every country. And the occur- 
rences of the few years past, the organization of the govern- 
ment upon new foundations, the misfortunes and poverty of 
the people, and various causes within the knowledge and re- 
collection of every adult person in this State, afford ample 
sources for the conclusion that the framers of the Constitu- 
tion must have anticipated that the expenses of the reorgani- 
zation of the State and all its municipal divisions would be 
much greater than could be conveniently borne at the mo- 
ment of their creation. But what does the language used 
imply? The Legislature is required to meet annually, and 
then make provision at their annual sessions for “ detraying 
the expenses of the State,” and for “paying the principal 
and interest of the existing “indebtedness,” Most surely it 
contemplates the indebtedness in “existence” at the time of 
the annual session of the Legislature. If the law should re- 
quire every man in the State each year to provide for paying 
his “ existing indebtedness ” and the interest upon it, could 
it be seriously insisted that this referred only to his debts 
existing at the time of the enactment of the law? And yet 
this is but the import of the language of the Constitution in 
regard to State indebtedness. 

The framers of the Constitution, foreseeing the necessities 
of the times, and well knowing that the revenues might of- 
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ten be insufficient to keep the State out of debt, and that 
enhanced taxes to supply deficiencies would be sometimes 
oppressive and burthensome, provided that State bonds 
might be issued to secure the ultimate payment of such in- 
debtedness as might “exist.” It is a permanent, continuing 
provision, and not couched in such language as would confine 
its operation to the debt existing before its adoption. Con- 
stitutional provisions intended to operate upon some isolated 
or peculiar transaction are usually inserted among “ miscel- 
laneous provisions” or ordinances ; but this is placed in the 
chapter or article referring to the current financial transac- 
tions of the State. The language is: “The Legislature 
shall have power to provide for isuing State bonds, bearing 
interest, for securing the debt,” &c. And here we find no 
language which confines its operation to any transaction or 
indebtedness antedating the Constitution. 

The provision relating to the militia of the State, that “ all 
able-bodied male inhabitants of the State, between the ages 
of eighteen and forty-five years, who are citizens of the Uni- 
ted States, or have declared their intention to become citi- 
zens thereof, shall constitute the militia of the State,” ob- 
viously intended to include all who were inhabitants at the 
time of the adoption of the Constitution, and also those who 
should subsequently become inhabitants and citizens; and 
yet the language used refers quite as clearly to those only 
who were then inhabitants, as do the sections of the article 
upon finance refer to the then existing indebtedness. The 
usual and natural interpretation of the language must con- 
trol, and always with reference to the subject-matter and 
the evident objects and purposes of its employment. 

It is urged that the provisions referred to apply only to 
such indebtedness as may have existed at the date of the 
Constitution. If so, it must have been contemplated by the 
framers of that instrument that without such express author- 
ity it was doubtful whether the State to be organized under 
it would be liable for the debts of the former government, 
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and that such a provision was proper in order to remove 
such doubts and to assume such debts as though they were 
the debts of another government. 

But it has been established upon high judicial authority, 
that as to the State governments there is no limitation upon 
the power of the Legislature as to the amount or objects of 
taxation ; that the interest, wisdom, and justice of the leg- 
islative body, and and its relation with its constituents, fur- 
nish the only security against unjust and excessive taxation, 
unless there be express restrictions upon that power in the 
Constitution. (Prov. Bank vs. Billings, 4 Peters, 514; 
Brewster vs. Hough, 10 N. H., 138; Mack vs. Jones, 1 Fos- 
ter, N. H., 393; McCulloch vs. Maryland, 4 Wheaton, 316; 
Blanding vs. Burr, 13 Cal., 343.) And if the provisions of 
the second section of Article XII refer only to the prior in- 
debtedness of the State, and were inserted for the purpose 
of removing doubts as to the liability of the present govern- 
ment for such debts, it must be construed asa special an- 
thority to pay them, and in that case there is no element of 
restriction to be implied from it as to other subjects. 

The second section, it will be ebserved, has no reference 
whatever to the issue of bonds, but only to the subject of 
paying the current expenses of the State and the principal 
and interest of existing indebtedness. The seventh section 
refers to the issue of bonds to “secure” indebtedness. And 
when may such bonds be issued? The provision contains 
no direction upon the subject, and the Legislature may act 
on the occasion of its first meeting, or the tenth or the 
twentieth. And what then is its duty? If the State owe 
a million of dollars at the end of ten years, and owed but 
half a million at the beginning of the first year, has it, no 
power to “secure” the debt due at the end of ten years? 
The Constitution contains no suggestion that the State must 
repudiate its debts incurred in pursuance of the authority of 
the Legislature; and it must pay or repudiate. * Common 
honesty is quite as respectable on the part of the State as in 
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an individual, and hence the State will be honest and not 
repudiate. But the debt is perhaps too much to be paid by 
our people at once, and they may prefer to pay in instal- 
ments with interest. And what isa State bond but a promise 
to pay the principal and interest of its debts, equally bind- 
ing upon us, whether it be in the form of a bond or an open 
indebtedness ? , . 

The proposition made by the complainant is that taxes 
cannot be levied except to pay the principal and interest of 
indebtedness existing at the date of the Constitution, and te 
meet the current expenses of the State, and to pay for State 
buildings, and the support of “ State institutions.” And se 
the question arises, can the Legislature create a debt without 
violating the Constitution? Jf not, then we must pay our 
taxes into the Treasury in advance to meet current expen- 
ses; for, if this be not done, an indebtedness must follow 
the issuing of every warrant upon the treasury, if there is ne 
money in the treasury at the moment. 

We cannot sanction any such absurdity as that valid debts 
may not be created under the authority of law, and that the 
Legislature cannot levy taxes to pay the principal and in- 
terest thereof; (other than debts existing in 1868, when the 
Constitution was adopted, and debts incurred “ for the erec- 
tion of State buildings, and support of State institutions ;”) 
and it seems to us very plain that if the State owes a debt, 
at any time, the Legislature may provide for paying it by 
the levy of taxes. The issuing of bonds does not create 2 
debt, but is simply a means of securing the future payment 
of principal and interest, and the Legislature may authorize 
the issue of bonds for that purpose, whenever a debt has 
been incurred. © 

II. The question next arises, whether the Constitution 
authorizes the issuing of bonds of the State for the purpose 
of securing any indebtedness not yet actually incurred, or 
for the purpose of raising money by a sale thereof to pay the 
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ordinary expenses of the State ; and do the octs of 1871 and 
1873 provide for the issuing of bonds for such purposes? 

We have already seen that the general grant of legislative 
power carries with it by implication and construction all the 
means necessary for its due execution, and that thére is no 
limitation upon the power of the Legislature as to the 
amount or objects of taxation, unless,such restriction is ex- 
pressed or necessarily implied from the fundamental law. 

Were there no prescriptions in the Constitution of the seve- 
ral objects or purposes for which the Legislature may impose 
taxes, there would be no limitation upon the power except 
in the wisdom and discretion of the Legislature. And it is 
not necessary that a limitation of power should be framed in 
express terms. If a power is granted to do certain things, 
as for instance, the levying of taxes for certain specified and 
enumerated purposes, and it is not essential to the carrying 
out of the purposes of the government that any such power 
should be exercised except for the purposes specified, the 
effect of such prescriptions is equally prohibitory as to the 
purposes not specified as though the prohibition were de- 
clared in affirmative terms. (See Cooley’s Con. Limitations, 
64, 87, 176: People vs. Draper, 15 N. Y., 543; Stewart vs. 
Supervisors, 30 Iowa, 9; Twitchell vs. Blodgett, 13 Mich., 
427, 158; Sharpless vs. The Mayor, &c., 21 Pa., St. Rep., 
147; 1 Story’s Com., Sec. 448.) 

Measuring the power of the Legislature by .the terms of 
the Constitution in respect to the levying of taxes, we find 
that it is permitted “to raise revenue sutticient to defray the 
expenses of the State,” (which includes such expenditures as 
may be authorized by the Legislature and which are not pro- 
hibited by the Constitution,) and “ to pay the principal and 
interest of the existing indebtedness of the State.” 

This provision is so broad that we cannot conceive it to 
be necessary to the due exercise of all the powers of govern- 
ment to travel outside of it for any legitimate object. It 
erects a boundary also, which we think was intended to pro- 
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tect the people from errors which sometimes have been com- 
mitted by Legislatures. It prescribes what may be done, 
how far the Legislature may go in levying taxes; and upon 
the principles alluded to, it is a limitation not wanting in 
directness to amount to a prohibition. And as to the power 
to issue bonds of the State, it says, “the Legislature shall 
have power to provide for issuing State bonds bearing inter- 
est fer securing the debt,” &c.; and by the same rule, 
founded in principle and sustained by authority in unbroken 
currents, it is equally prohibitory as though it should de- 
clare that “the Legislature shall have no power to provide 
for the issue of bonds except for securing the debt,” &e. 

The Legislature in 1871 (Chap. 1833) passed an act provi- 
ding thet “ for the purpose of funding the floating indebted- 
ness of the State,” the Comptroller should cause to be pre- 
pared bonds not exceeding the amount of $350,000, bearing 
interest at seven per cent., equal to the amount of Comp- 
troller’s warrants and Treasurer’s certificates now outstand- 


ing and to be cssued prior to the first day of January, 1872, 


and further authorizing the Comptroller to exchange said 
bonds for said Comptroller’s warrants and Treasurer’s certifi- 
cates at par. A tax was also authorized sufficient to pay 
the interest and to provide a sinking fund for the ultimate 
redemption of the principal. 

On the 15th February, 1872, another act was passed (Chap. 
1889) authorizing the Comptroller to issue the bonds of 1871, 
not yet issued, for the purpose of taking up Comptroller’s 
warrants issued on and after January 1, 1872. 

Was this act of 1871 authorized by the Constitution? 
From the principles already laid down, we must hold that 
s0 far as the act authorized the issuing of bonds to secure any 
indebtedness, which had accrued up to the time of its pas- 
aage, it was authorized by the Constitution ; and so far as it 
authorized the issue of bonds at a future time, in exchange 
for any indebtedness not yet incurred, and growing out of 

19 
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the ordinary expenses of the State, it was not in accordance 
with the provision of the Constitution. 

A law may be constitutional in part and unconstitutiong} 
in part, as it may be in part within the scope of constity- 
tional authority and in part outside of it, if a part of the 
law can be executed without the aid of that part which is 
invalid. (See Cooley’s Const. Lim., 177, and authorities 
cited.) 

It does not appear, however, from the bill that the out- 
standing floating indebtedness was less than three hundred 
and fifty thousand dollars. The act says “ not exceeding” 
that amount may be issued for the purpose of funding the 
floating indebtedness of the State; and it must be pre- 
sumed that the Legislature, in authorizing the exchange 
of these bonds for State warrants issued prior to the 
ensuing January, referred to warrants to be issued for 
such indebtedness as Aad been incurred at the date of the 
act, whether warrants had yet been issued therefor or not. 

The act of 1872 is of equal validity with the act of 1871, 
so far as it authorized the issuing of the bonds provided for 
by the latter for any actual indebtedness, and so far as the 
bonds mentioned in these acts were issued to secure any in- 
debtedness which had been incurred up to the 15th of Feb- 
ruary, 1872, when the act of that date was approved, we 
cannot hold that they were unauthorized by the terms or 
the spirit of the Constitution. 

We do not mean to say that an act which is unconstitu. 
tional, or any thing done in pursuance of such act can be 
ratified and made valid by subsequent legislation. This is 
not the purpose of the law of February 15, 1872, but so far 
as the law of 1872 authorized the issuing of the bonds ot 
1871 for any indebtedness which had been incurred at the 
date of its enactment, it is valid, and the bonds which had 
been issued up to that date for indebtedness then accrued 
were from that date good, because they were then authorized 
by law to be issued. 
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Ill. The act of 1873, (Chap. 1,937) authorized the issue 
of one million dollars of bonds, bearing interest at six per 
cent. in gold, and provided for the levying of a tax to pay 
the interest and to provide a sinking fund. Five hundred 
thousand dollars of these bonds were required to be used in 
exchange for valid bonds previously issued and the vapsid 
interest thereon. 

So far, upon the principle already referred to, the act and 
the issue of the bonds for such purpose was authorized by 
the Constitution ; for whatever the language used, whether 
to be “ exchanged” for the indebtedness secured by former 
bonds, or to “secure” such indebtedness, the effect and the 
result is the same. 

The act of 1873 further directed the remaining half million 
of bondgto be sold for United States currency at a price 
not le&s than eighty cents on the dollar, and out of the pro- 
ceeds the Treasurer was required to pay an amount necessary 
to redeem the bonds of 1868 and 1869 from hypothecation, 
and next to pay the indebtedness.of the State to accrue after 
the first day of July then next ensuing. 

We have said that the power of the Legislature to issue 
bonds was circumscribed and limited to the issuing of bonds 
for securing existing public indebtedness, the erection of 
State buildings, the support of State institutions and perfect- 
ing public works. The Constitution has specified these as 
the objects for which bonds may be authorized. The pur- 
pose and intent of the Constitution must have been to limit 
the exercise of the legislative power upon this subject, for 
we must impute to it some purpose and some object to be 
accomplished by it. If that was not the object, we must 
disregard it entirely, for it would be utterly meaningless. 
We think it was intended to prevent the profligate increase 
of the public burthens by putting afloat promises to pay more 
than we received ; to prevent the depreciation of our credit 
by hawking it about at a large discount for the sake of a 
temporary relief, almost sure to result in future disaster. 
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And though such disaster has not and doubtless will not 
overtake the State of Florida on account of any action yet 
had, the fate of some of the States does serve as an example 
of the point sought to be guarded by our Constitution upon 
this subject. 

The bill of complaint in this cause alleges that the State 
was indebted to L. P. Bayne & Co. of New York in the 
sum of $160,000, and that that firm held a large amount of 
bonds issued in 1868 and 1869 as security for that indebted- 
hess, and this was doubtless the hypothecation referred to 
in the act of 1873. 

The provision of the Constitution authorizing the issue of 
bonds to “secure” indebtedness may well, withont a too 
broad or too narrow construction, warrant the sale of bonds 
for money with which to liquidate an existing indebtedness ; 
for such a transaction is but the “securing” of the same in- 
debtedness transferred from one creditor to another. 

We will not here determine whether the sale of the $200,- 
000 in bonds in exchange for or to “secure ” $160,000 of 
actual debt may be authorized under the Constitution. 
The Legislature has authorized the officers of the State to 
do that, so far as they could confer such authority, and as 
there are no parties before us as holders of the bonds, whose 
interests may be affected, it would be scarcely just toward 
them or toward the State to determine it in this proceeding, 
where they have not been heard. But we have no hestita- 
tion in holding that the issue and sale of bonds for the pur- 
pose of raising funds with which to pay the current and fu- 
ture ordinary expenses of the State is not warranted by the 
Constitution, and that so much of the act as purports to give 
such authority is void. 

The act of 1873 further provides that no tax shall be levied 
for the purpose of paying the interest or the sinking fund 
until one-fourth ot the whole amount of the bonds shall be 
sold. 

The bill alleges that one fourth of the bonds have not been 














SPECIAL TERM, 1874. 617 











Chenéy and Wife v. Jones. 








7_o ? _ _ 
———o 





“gold ;” that the Comptroller pretends that he has sold $250,- 
000 of them to Bayne & Co. at eighty cents on the dollar, 
whereas in fact Bayne & Co. have taken said bonds at eighty 
cents on the dollar, in pursuance of an agreement, in satis- 
faction of his claim, and therefore a tax to pay the interest 
and sinking find is not authorized by the act; and that 4 
tax has been levied for the payment of the interest and sink- 
ing fund of the whole of the one million dollars named in 
the act, while a great portion of them remain in the hands 
of the Comptroller undisposed of. 

The bill does not disclose what amount if any of the bonds 
have been sold for cash, or what amount has been delivered 
in exchange and for the redemption of former valid bonds 
of the State. As to the words of the act that “ no. tax shall 
be levied until one-fourth of the bonds shall be sold,” *whilé 
technically it may be insisted that the word “sold” means 
exchanged for lawful currency, the word is often used in re- 
gard to ordinary transactions among men to include “ an 
exchange for a consideration, whether in money or other 
valuable thing.” This is not necessarily a barter and not a 
sale. One may sed/ his horse for an agreed amount and re- 
ceive in payment a note of the buyer or of a third person. 
If no part of these bonds had been sold for money, but the 
half million of past due bonds had been delivered to the 
Comptroller in exchange for the new bonds, was not this, in 
the contemplation of the Legislature, a sale of the new bonds ? 
Did the Legislature intend that in taking up the old interest 
bearing bonds and giving in exchange the new, that the hold- 
er should have no interest or principal upon the new bonds 
unless a certdin other portion should be sold for money? 
Did they intend thus to practice “ Chinese” sagacity, and 
play the game of a trickster upon the confidence of its 
creditors ? 

We think the Legislature intended to do what the Con- 
stitution authorizes: to ‘‘secure” the principal and interes 
of th: debts of the State, by providing for their rca 
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If, therefore, the amount of one-fourth of the bonds have 
been sold for cash or by taking up its money obligations, the 
law intends that good faith shall be kept with creditors, and 
that they shall be paid according to the promise, and it was 
the duty of the proper officers to collect the necessary amount 
of tax for that purpose. The objection, however, that a tax 
was levied to raise the amount of interest and sinking fund 
upon the whole one million of bonds, including a large 
amount unsold and yet in the hands of the Comptroller, 
stands upon a different footing. The Constitution authori- 
zes the raising of taxes for paying the interest and principal 
of the debt of the State. This indebtedness was not created 
Ly the printing and signing of the bonds and depositing 
them in the Comptroller’s vault. The amount of tax to be 
collected for this purpose is the amount accruing upon the 
bonds legitimately held bp the bona fide creditors of the 
State at the time of the levying of the tax, for there is no 
interest accruing upon bonds not so held. 

The bill prays for a decree that the tax levied upon the 
property of the complainants is not lawful, and that the eol- 
lection thereof be enjoined. 

The bill does not show, however, what proportion of the 
tax was illegal and what portion was legal. It does not 
show that the entire amount of the tax, levied to pay interest 
upon these bonds, was improperly levied. It does not show 
what amount had been disposed of by the State in payment 
of or to secure.its just debts. It admits that the State owed 
debts, and that the purpose of the issuing of at least a part 
of the bonds was to pay and securethem. The bill confines 
itself, as to that subject, to the sale of one-fourth of the 
bonds to Bayne & Co., and says nothing of the bonds issued 
to other parties. Ifa part of the tax was legally imposed, 
the collection of such part should not be enjoined. 

The Supreme Court of Michigan, in Conway vs. Waverly, 
15 Mich. R. p. 263, says: “ The bill must be certain enough 
to furnish the means of giving the precise relief needed. 

* 
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No court can give assistance to a party who does not show 
what he is entitled to demand. The bill asks relief against 
what must be presumed to be legal as well as illegal taxes, _ 
and the court has no means of ascertaining one from the 
other, while compnets could have given the means but 
have neglected to do so.’ 

In Taylor vs. Thompson, 42 Ill., p. 17, the court say: 
‘When a bill in chancery is filed to enjoin the collection ‘of 
taxes on the ground that they are in part illegal, the bill 
must show to what extent they are so, in order that the 
court may enjoin only the illegal portion, or that they are | 
so levied that it is impossible to discriminate between the | 
legal and illegal portions.” | 

“No objection which did not go to the very groundwork 
of the tax, so as to affect materially its principle and show it 
must necessarily be illegal,, ought to have the effect of ren- 
dering che whole invalid.” Mills vs. Gleason, 11 Wis., 470. 

“Tf the court can, under this bill, ascertain the proportion 
that the illegal bears to the legal bonds, it could thereby be 
determined what portion of this tax would be illegal, and 
when ascertained, the portion of the tax necessary and which 
would go to pay those illegally issued bonds, should be 
restrained, and the remainder collected.” Briscoe vs. Alli- 
son, 43 Lil. R., 291. 

The Circuit Court refused to grant an injunction restrain- 
ing the collection of the entire tax levied for interest and 
sinking fund of the several bonds issued under the acts of 
1871 and 1873. We think the court was correct in thus re- 
fusing to grant it. The prayer of the bill was too broad in 
this respect. The collection should be restrained only as to 
so much or such proportion of the tax as may be shown to 
have been improperly levied. 

For the purpose of determining this, it will be necessary 
to amend the bill of complaint so that it may appear defi- 
nitely what portion of the tax should not be collected. Other- 
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wise it can only be ascertained on the final hearing, upon 
the proofs. 

The court dismissed the bill on the hearing of the mo- 
tion for an injunction, and in this the court erred, for in 
the absence of any pleadings on the part of the defendant, 
there are sufficient facts alleged to show that the complain- 
ants were entitled to ultimate relief of some sort, but of 
which the court should be more definitely informed, so that 
the precise relief to which they were entitled may be seen 
by the court. 

The order of the Circuit Court dismissing the bill must 
therefore be reversed. 

It was suggested that the Comptroller should be made a 
party, so that he may answer and file such exhibits as will 
bring the whole facts before the court. We do not think it 
necessary that he shall be made a party for that purpose, 
All the facts within ‘his knowledge and under his control 
are accessible by the ordinary methods, and he certainly does 
not desire to be compelled to disclose them. 

The decree of the Circuit Court, so far as it dismissed the 
complainants’ bill, is reversed. 
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ADMINISTRATION BOND—sgcuririzs THEREON. 

A cause of action against the sureties upon the bond of an admin- 
strator, arising from a breach of the condition of the bond, cannot 
de united in the same complaint with a cause of action against the 
administrator arising from acts of the deceased intestate in fraudu- 
Yently disposing of his property. This is an improper joinder of 
aeveral causes of action against different parties in the same com- 
plaint. Howse vs. Moody, Howard, éfal...........-esseeeeeeeee 

ADMINISTRATOR— 

A sheriff is not, by virtue of his office, the admintstrator of a de- 
ceased person, and can do no act to bind the estate as administrator 
wmtil empowered so to act by the probate court; and a judgment 
entered against a “sheriff as administrator ez officio,’ who is not 
empowered so to act by the order of the probate court, cannot bind 
the estate. See Thomp. Dig., 198-9; Chap. 157, Laws 1848, Sec. 3. 
The proper evidence that one is an administrator is the letters of 
administration, or a certified eopy of the order directing the sheriff 
Wl AE SUED: TAT TO Bik on a ccck hsiisn vesnesscneqeampede 


AGENT— 


The question at issue being whether an agreement made between 
ene who acted as an agent for plaintiff and an acceptor of a draft 
sued upon, whereby time was given to the acceptor, was authorized 
by the plaintiff or subsequently ratified by him, and whether there 
was a consideration for the agreement; and the court charged the 
jury, “If you find that the plaintiff did not authorize his agent to 
make the agreement, and that if the agent paid over the amounts 
(received under the agreement) on his own responsibility, it does not 
bind the plaintiff,’ which eharge was excepted to: Heid, That the 
charge was calculated toconfine the inquiry of the jury to too nar- 
yow grounds; that one question was whether the alleged agreement 
was binding upon the plaintiff, and if the jury should find that the 
plaintiff did not authorize the making of the agreement, but that he 
veeeived a benefit therefrom and knowingly acquiesced in it after 
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it was made, he was equally bound by it as though he had originally 
authorized it. Fridenburg vs Robinson 180 

A mere agent of the owner of land cannot maintain in his own 
namea suit to enjoin the collection of taxes alleged to be illegally 
imposed upon fhe land. 

A bill in equity will not be sustained which seeks to enjoin the 
collection of a tax on the ground of mere irregularity in the assess- 
ment, or the excessiveness of the tax. 

In the absence of an express provision of the statute as to the 
mode of ascertaining the valuation of property for purposes of taxa- 
tion in 1869: Held, that it was competent for the Assessor to ascer- - 
tain and assess the value by the exercise of his own judgment, and 
a valuation made by the tax-payer did not control. King vs. Gwynn, 


APPEAL— 


Where an appeal, taken under the statute before the Code, was 
dismissed for want of a bond, a new appeal may be taken under the 
Code at any time within two years after the entry of the judgment, 
if the judgment is of such character as authorizes an appeal to be 
taken from it within two years. Gensler & Silberstein vs. Florida 
R. R. Company 

Upon an appeal from an order, the return must contain all the 
papers and records upon which the order was granted. 

Where the return made is not certified asa record, the Clerk 
merely certifying that the papers are true copies of the originals, 
the case will be stricken from the docket. Zinn, Aldrich & Co., vs. 
POs decs ana ne ccccmncdesssacdvesccesececceoconces 

An appeal from the decision of the Circuit Court overruling a de- 
murrer to a replication, other issues in the record being undisposed 
of, in an action of ejectment, and no final judgment having been 
rendered: Held, That the appeal must be dismissed, as no appeal 
lies from such decision in an action at law. Dorman v3. Ritzwaller, 

Where the return upon an appeal from a judgment rendered upon 
the trial of an issue of law by the court does not disclose an excep- 
tion taken to the ruling of the court, either before or after judgment, 
the case cannot be reviewed upon appeal, according to the Code of 
Procedure, and the appeal will be dismissed. DuPont vs. Baker, 37; 

Z. A. & Co.,in 1870, commenced suit by writ of attachment, and 
levied on the goods of D., defendant, and afterwards obtained judg- 
ment and issued execution. After the levy of the attachment, 8. & L. 
sued D. by summons and obtained judgment and issued execution 
thereon before judgment was obtained in the attachment suit. The 
attached property had been sold under an order of court, and the 
proceeds remained in the hands of the sheriff. The plaintiffs in 
each suit ruled the sheriff to show cause why the proceeds should 
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not be paid over to them, and the.court made one order under the 
title of both suits, denying the application of the attaching creditor, 
and directing the ‘sheriff to pay over the money to the plaintiffs, 
3. & L., alter paying twenty dollars to the attorney of the sheriff 
for preparing his answer tothe rules. Z.A.&Co., the attaching 
creditors, appealed, and the cause appeared upon the docket entitled 
as of both suits, when 8. & L. moved to strike their names and their 
cause from the docket for the reason that they had not appealed, 
nor had the defendant appealed, and neither were willing that their 
suit should be on the docket: Held, That Z. A. & Co. had a right to 
appeal; that the use of the names.of all the parties was proper un- 
der the form of the order, and that the position of 8. & L., as well 
as that of the defendant, was that of respondents in the appeal. 

In the above stated case the respondents insisted that the appel- 
lants, Z. A. & Co., were not entitled to the rule against the sheriff, 
because their judgment had been irregularly entered, and was taken 
without notice to the defendant therein or his attorneys : 

Held, That as the judgment purported to have been rendered by 
the court which had jurisdiction of the parties, and had not been set 
aside or reversed, the regularity of the plaintiff’s proceedings, or of 
the action of the court in giving judgment, could not be inquired 
into in this proceeding. Zinn, et al. vs. Dzialynski, e¢ al... ....... 

Under chapter 521 of the Laws of Florida, an appeal lies to the 
Supreme Court, from an order of the Circuit Court refusing to set 
aside a verdict and grant a new trial. The provisions of the Code 


* When a record returned on appeal contains in narrative form 
what purport to be the proceedings of the court on the trial, the 
instructions of the Judge to the jury, a motion for new trial, the 
order of the court denying the motion, exceptions thereto, and ex- 
ceptions to the rulings of the court upon receiving or rejecting 
testimony embodied in the statement of the testimony, all in the 
usual form of a case and exceptions, and all finally signed by the 
judge, it will be presumed that the case was regularly settled and 
the exceptions signed in pursuance of the rules of the court, unless 
the contrary appears by the return. Bowen vs. Darby 

In prosecuting appeals from judgments rendered in chancery 
causes, which were pending at the date of the passage of the Code, 
neither a case nor exceptions is necessary. The court will review 
the law and the facts upon the record in the same manner as it did 
under the practice anterier to the Code. The delay in filing the 
return in this case being attributable toa misapprehension of the 
parties and failure of the judge to act, the appeal should not be dis- 
missed on account of the delay. Smith vs. Gibson 
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The period of two years from the rendition of judgment is al 
lowed for taking an appeal. This period having elapsed without 
appeal, a party cannot regain his lost opportunity by an appeal 
from an unfavorable decision of a motion to set aside the judg- 
ment for irregularity. Fitzpatrick vs. Turner : 
APPEALS FROM INJUNCTION ORDERS— 
Orders allowing injunctions and appointing receivers are sub- 
jects of appeal to the Supreme Court, according to the statutes of 
this State. Cunningham vs. Tucker, ef al................ 000.00. 2% 24% 
APPEAL—See Title Implied undertaking to make title to land. / 
APPEAL FROM JUDGMENT— 
For the purpose of review upon appeal from a judgment, the 
record must contain exceptions sigued by the judge who presided 
at the trial, and the appellate court will dismiss an appeal unless 
the exceptions were duly signed. A case merely stated and signed 
by counsel will not be examined. This has been repeatedly held 
by this court before and since the adoption of the Code. The law 
does not authorize this court to reverse a judgment upon the mere 
statement of counsel. Malley vs. Ingersoll & Watlington 
APPELLANT FAILING TO GIVE BOND— 


O77 


The appellant failing to give a bond as required by Section 277 


of the Code of Procedure, the appeal is effectual for no purpose, and 
it will be dismissed upon motion. Finnegan vs. Mayor and Coun- 
cil of the city of Fernandina 

ASSESSMENT BY COUNTY COMMISSIONERS— 

A statute giving a remedy for an “ ilegal assessment” embraces 
those assessments only in which there is error in matters of law. 
The judgment of the County Commissioners upon a complaint for 
the abatement of a tax is a judicial act, in which the exercise of 
their discretion in fixing values cannot be revised by any other tri- 
bunal. Shear vs. County Commissioners of Columbia. 


ASSESSMENT, EFFECT OF WHEN ILLEGAL— 


Where, in a statute changing and regulating the method of aswese- 
ment of taxes, there is a general repeal of all laws relating to assess 
ment, it does not repeal a law prescribing a remedy for an illegal as- 
sessment. Section 4 of Chapter 151 of the Laws of Florida is not 
repealed by Section 79 of Chapter 1713 of the Laws of Florida. [did. i6 

ATTACHMENT— . 

Z. A. & Co., in 1870, commenced suit by writ of attachment, 
and levied on the goods of D., defendant, and afterwards obtaineé 
judgment and issued execution. After the levy of the attachment, 

8. & L. sued D. by summons and obtained judgment and issucé 
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execution thereon before judgment was obtained in the attachment 
suit. The attached property had been sold underan order of court, 
and the proceeds remained in the hands of the sheriff. The plain- 
tiffs in each suit ruled the sheriff to show cause why the proceeds 
should not be paid over to them, and the court made one order un- 
der the title of both suits, denying the application of the attaching 
ereditor, and directing the sheriff to pay over the money to the 
plaintiffs, 8. & L., after paying twenty dollars to the attorney of the 
sheriff for preparing his answer to the rules. Z. A. & Co., the at- 
taching creditors, appealed, and the cause appeared upon the docket 
entitled as of both suits, when 8S. & L. moved to strike their names 
and their cause from the docket for the reason that they had not 
appealed, nor had the defendant appealed, and neither were willing 
that their suit should be on the docket: Held, That Z. A. & Co. had 
a right to appeal ; that the use of the names of all the parties was 
proper under the form of the order, and that the position of 8. & L., 
as well as that of the defendant, was that of respondents in the 
appeal. 

In the above stated case the respondents insisted that the ap- 
pellants, Z. A. & Co., were not entitled to the rule against the sheriff, 
because their judgment had been irregularly entered, and was ta- 
ken without notice to the defendant therein or his attorneys : Jed, 
That as the judgment purported to have been rendered by the court 
which had jurisdiction of the parties, and had not been set aside or 
reversed, the regularity of the plaintiff’s proceedings, or of the ac- 
tion of the court in giving judgment, could not be inquired into ia 
this proceeding. 

In a suit commenced by attachment, under the lawof 1838, the 
levy of the attachment upon personal property gave to the plaintiff 
a specific lien upon the attached property to the amount of his de- 
mand, subject to pre-existing liens, and this lien was not divested 
or impaired by the subsequent recovery of a judgment by anoth- 
er party against the same defendant before judgment was obtained 
in the attachment suit: in such case the proceeds of the property 
attached should be first applied to satisfy the judgment in the at- 
tachment suit. The term “ pre-existing liens,” mentioned in the 
statute, refers to liens existing prior to the levy of the attachment, 
and not to any judgment which might be recovered before judgment 
had in the attachment suit. Zinn e¢ ai. vs. Dzialynski, e¢ al....... 187 

ATTACHMENT BOND— 

A bond executed by the plaintiff and two sureties upon the issu- 
ing of a writ of attachment, in double the amount of the debt or 
sum demanded, is “ good and sufficient” if approved by the clerk 
issuing the same, though each of the sureties is not good for more 
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than one half the penalty of the bond, if both together are worth 
double the amount of the debt sued for. May and Sloan yg, 
GOS b's Winch AROS he ea PE Ss she 0c RIMES ee ode eeceeene sey 467 


ATTORNEYS BECOMING SURETIES— 


The rule prohibiting attorneys at law from becoming sureties in 
attachment, appeal, &c., does not prohibit them from executing 
bonds or undertakings as principals in behalf of parties. * Cunning- 
Pe ty SNE PON dg oad cco cake ch ba.nbis diese mad whos onepaceee dade 251 


ATTORNEY GENERAL. See title guo warranto. 
BARRATRY— 


It is a general rule, where barratry is excepted from the risks, that 
if the immediate cause of the loss is a peril insured against, it is no 
defense that the loss was remotely caused by the gross negligence 
of the agent of the insured notamounting to barratry. Schultz ys. 
TRS POS ee Oe odes eee ev cece esdecar 74 


BRIBERY— 


Section 7 of chapter 6 of “An Act to Provide for the Punish- 
ment of Crime and Proceedings in Criminal Cases,” provides that 
whoever corruptly gives, offers, or promises to any executive, leg- 
islative or judicial officer, after his election or appointment, either 
before or after he is qualified or has taken his seat, any gift or gra- 
tuity whatever, with intent to influence his act, vote, opinion, de- 
cision or judgment in any matter, question, cause, or proceeding 
which may be then pending, or may by law come or be brought be- 
fore him in his official capacity, shall be punished, &c. An indict- 
ment charging a corrupt offer to H., a member of the House of Ag- 
sembly of the State of Florida, and representing the county of 
Gadsden as one of the representatives thereof, need not in addition 
contain the words, “ the said Hill then and there being a legislative 
officer of the State of Florida,” or other words to that effect. 
That the party is a legislative officer is a necessary legal conclusion 
from the facts set up. The special matter of this whole fact (that 
he is a legislative officer) is set forth in the indictment with such 
certainty that the offence judicially appears to the court. This is 
sufficient. State of Florida vs. Pearce.................6...0.4.- 


CASUALTIES OF WAR— 


Where there is an express covenant in « lease to pay rent, the 
loss by thé lessee of the use of the premises by means of the casual- 
ties of war will not excuse the payment of the rent, unless such 
casualties be expressly provided againstin the lease. Coy vs. Dow- 
GP S00 cde ceccbcbaseesh cbc dbscumiessetobactercccesonests va 
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CHARGE OF THE JUDGE TO THE JURY— 

Where the charge of a judge to a jury embraces several proposi- 
tions of law, or of law and fact, a general exception to the whole 
charge as erroneous is not a proper excepiion unless the whole seope 
of the charge is bad. A separate exception to each item of the 
charge objected to is contemplated by the rules. 

Even though it be shown that there has been a mistake in the 
directions of the court to the jury, or the charge not as specific as 
might be thought proper, yet if it be upon a point on which justice 
has been done, or the mistake or omission could not have produced 
a different verdict, a new trial will not be granted. May & Sloan 


Where it is alleged that the Judge erred in refusing to give to 
the jury certain instructions prayed by defendant’s counsel, and that 
the Judge charged the jury orally and not in writing upon certain 
points, the record of the case should show affirmatively that the al- 
leged facts so alleged to be erroneous transpired. The recital ina 
motion for a new trial of such grounds of the motion is not enough, 
and the Court will not consider the matter so presented. Dukes vs. 
GE Fas 080 0 tS sensiniesinntabsncapence osetse errr ee 
CIRCUIT COURT, SAME DAY APPOINTED FOR TWO 
cOURTS— 

The Legislature appointed a term of the Circuit Court to be held 
on the same day in two counties in the same circuit: Held, that a 
term might be held in either county on the day designated. Brock 


COMMON CARRIERS— 

Ina suit against « carrier of passengers upon a steamboat for 
the loss of baggage, the plaintiff claimed for the loss of a set of den- 
tist’s instruments and special damages in the loss of the profits and 
earnings which he might have made if the instruments had not been 
lost: ZZeld, upon demurrer, that such special damages could not be 
recovered, but only such damages as were contemplated or might 
reasonably be supposed to have entered into the contemplation of 
the parties to the contract of carriage. 

It is a question for the jury to determine what articles of prop- 
erty as to quantity, quality and value contained in a passenger’s 
trunk or valise, may be deemed baggage, (subject to the power of 
the court to correct any abuse ;) and it is improper for the judge to 
designate by name what articles may be included in the term dag- 
gage of a traveler. 

The goods contained in the trunk, &c., of an ordinary passen- 
ger, traveling upon a steamboat, are not the goods of a “shipper” 


as 
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of freight or baggage within the meaning of the 69th section of an 
act of Congress, entitled “an act to provide for the better security of 


life,’ &c. approved February 28,1871. Brock vs. Gale........... 593 
CONSIDERATION FOR A CONTRACT, CONFEDERATE 
NOTES— 


That the consideration for a contract was Confederate notes 
does not render the contract illegal. Such notes had an actua} 
value, were a good and legal consideration for an ordinary com- 
mercial contract, and in the absence of any actual intent or purpose 
to aid the persons resisting the authority of the United States, the 
contract should be enforced by the courts to the extent of its just 
obligation. 

A plea setting up a tender of Confederate notes during the war 
is available for no purpose. 

When a tender is pleaded in bar of the action, the want of a pro- 
fertin curia of the money tendered is fatal. Forcheimer vs. Holly, 239 

Where the consideration of a note is Confederate notes, and it 
was made during the war, the measure of damages is the value of 
the notes at the time of the formation of the contract, and not when 
the note falls due. Ifthe parties at the time fixed their value, that 
should control. The several decisions upon this subject reviewed 
and construed. Barclay vs. Russ... .......cccccsccccscscccccses 373 


CONSIDERATION FOR THE PAYMENT OF LANDS— 


If, on an agreement to sell lands, the consideration is paid, and 
the owner consents that the buyer may enter and hold the land as 
his own, such entry and possession cannot be deemed subordinate 
to the title of the seller, but is adverse, and a disseisin. 

Where one agrees to buy and another to sell land, and the con- 
sideration is not paid, and the party contracting to buy enters inte 
possession, inasmuch as the fair inference is that the entry and pos- 
session are in subordination to the title of the seller until the stipn- 
lated payment is made, such entry and possession are not adverse; 
and until payment, or until the party in possession repudiates 
the seller’s title and asserts his own, with knowledge of such asser- 
tion brought home to the seller, the statute of limitations does not 


begin torun. Hart vs. Bostwick and wife...................... 163 
CONSIDERATION, CONFEDERATE MONEY. See title Consti- 
tutional Law. 


COSTS IN EQUITY SUITS. SECTION 254 EXPLAINED— 


A “difficult and extraordinary case,” within the meaning of R 
Sec. 254 of the Code, to authorize a further allowance of costs, must 
be a case beset by more than the ordinary difficulties of litigation 
and necessarily justifying or requiring more than ordinary expendi- 


























tures of money and labor. Before making an order fora further 

allowance, the court should determine judicially upon facts presen- 

ted that the case is “ difficult and extraordinary,” and this being 
determined, it is within the discretion of the court to make the 
further allowance or not. The amount allowed should not exceed 

a sum, to be ascertained upon facts appearing on the application, 
to be necessary to indemnify the prevailing party for his expenses 
in the action, and cannot exceed five per cent. upon the amount of 
the recovery or claim or subject matter involved. 

An order maklng a further allowance in the nature of costs to: 
the prevailing party may be reviewed upon appeal from the judg- 
ment entered therefor, for the purpose of ascertaining whether 
the case is one in which such allowance may lawfully be made,. 
and whether the sum allowed is within that authorized by 
law ; but the Supreme Court will not interfere with the exercise of 
discretion in making the order for such allowance, orastothe « 
amount allowed, unless it exceeds the amount authorized by law. 
Bart Wa, Bostwick and Wi... .0ccccccccccccccccessvcescess ones 162. 

CONSTITUTIONAL LAW— 

The Constitution of this State provides that certain officers 
“may be removed from office upon the recommendation of the 
Governor and consent of the Senate.” This power being without 
limitation, the judicial department of the government cannot create 
limitations upon it. Neither notice to the officer, nor the making. 
and proving any charge is essential to its exercise. That an officer: 
may be thus removed is a constitutional incident or limitation upon: 
his right to hold the office, in the same manner as is the limitation. 
of the term to four years, and to be thus deprived of the office with- 
out notice or hearing, is not in conflict with that clause of the Con- 
stitution which provides that no person shall be deprived of his- 
property without due process of law. State,ex rel. Holland vs. 
Sins Kcxeccddesadan 0000000000000 0050000 O80 0 O07 00 99 0006-6 220 

That the consideration fora contract was Confederate notes 
does not render the contract illegal. Such notes had an actual 
value, were a good and legal consideration for an ordinary com- 
mercial contract, and in the absence of any actual intentor purpose: 
to aid the persons resisting the authority of the United States, the 
contract should be enforced by the courts to the extent ofits just 
obligation. 

The Constitution of this State provides that “all notes given in 
consideration of treasury notes of the so-called Confederate States 
are hereby “eclared null and void, and no action shall be main- 
tained thereon in the courts of this State.” This clause impairing 
the obligation of a contract, and being an attempt upon the part of 
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the State to exercise a power which is prohibited by the express 
limitations of the Constitution of the United States, the supreme 
iaw is void. 

The general government being powerless to regulate the course 
of justice and prescribe rules of evidence in the State courts, Con- 
gress cannot constitutionally require that contracts shall be stamped 
as a condition precedent to their being admissible as evidence in the 
State courts. Forcheimer vs. Holly...........ccccsccccccsccces 239 

The Act of December 13, 1861, suspending the Statute of Limi- 
tations, did not have the effect to revive a right of election under 
the Statute of November 7, 1828, which had ceased to exist by ex- 
piration of the time therein limited for its exercise ; nor is an elec- 
tion once made set aside and a right to elect again created by the 
provisions of Section 3, Article XV, of the Constitution of this 
State. Stephens vs. Gibbes............... Pe ree PP eT 331 

The courts will not declare the action of the Legislature uncon- 
stitutional, unless the violation of the Constitution is entirely free 
from doubt. To hold otherwise the courts would be assuming pow- 
ers of legislation, and creating constitutional provisions not before 
existing. 

The second section of Art. XII of the Constitution, providing 
that the Legislature shall provide for raising revenue to defray the 
expenses of the State, and also “ to pay the principal and interest 
of the existing indebtedness of the State,” and the seventh section 
which authorizes the Legislature to provide for the issuing of 
State bonds “ for securing the debt,” do not confine the power of 
the Legislature to the issuing of bonds for such indebtedness only 
as existed at the time the Constitution was adopted, but refer to any 
indebtedness ‘ existing” and contemplated by the Legislature at the 
time it may act on the subject. Cheney and wife vs. Jones....... 587 

DAMAGES, HOW ESTIMATED IN DIFFERENCE BETWEEN 
COIN AND GREENBACKS— 

When a note was made payable in gold coin, and the court per- 
mitted evidence to be given by the plaintiff toshow the value of 
gold coin in “ greenback” currency at the time the note became due, 
and instructed the jury that they might find a verdict for such value 
with interest,and the jury found a verdict accordingly: Held, 
That such ruling and instruction was erroneous. The amount due 
in gold coin should be the rule of estimating the damages, and the 
verdict showing such amount due in gold coin should be followed 
by a judgment for such amount payable incoin. Bowen vs. Darby 203 


DAMAGES—See title Measure of Damages. 
DAMAGES— 
Where it plainly appears that the damages awarded by a ver- 
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dict are excessive and not warranted by the proof, or that the find- 
ing as to the amount is contrary to or palpably unsupported by the 
evidence, the verdict should be set aside. Florida Railroad Co. ys. 
Gensler & Silberstein............ pediden ses eesessosdanee anes ‘os aon 


DEMURRER— 

Where there is a demurrer to the pleadings in the record, and not 
disposed of by the Court, and not waived or abandoned by new 
pleadings or otherwise by the party demurring, it is error to submit 
a cause toajury. Nelson vs. McLaurin...............eeeeseeeee 5 

DECREE, WHEN REVERSED— 

When, upon the whole case, it appears thata decree is prejudi- 
cial to the interests of both parties, this court may reverse it upon 
grounds other than those upon which a reversal is claimed. Coy 
vs. Downie ef al. .......c000s A PORE Tee rr ere Per rT ery pe AAS 

DISTRIBUTION OF DECEDENTS ESTATE— 

W. died intestate May 1, 1862. M. was appointed administrator 
and published notice as required by Act of Nov, 20, 1828, concern- 
ing Wills, &c., Sec. 39. Within two years after such publication, 
claims were presented by creditors to an amount more than suffi- 
cient to absorb the entire estate, which had been converted into 
money, and a partial pro rata dividend made to those claims. The 
plaintiff, as heir, claimed the residue of decedent’s estate in the 
hands of the administrator undistributed, insisting that all credit- 
ors’ claims were barred by the statute of limitations, and January 
18, 1871, brought suit against the administrator to recover such resi- 
due: eld, 

That no statute of limitations was in force from Dec. 13, 1861, to 
the institution of suit. 

That in respect to this fund raised from the sale of intestate’s es- 
tate for the purpose of paying debts, the administrator holds the po- 
sition of trustee for the creditors, whose claims are, or may be law- 
fully established, against whom the statute of limitations, if in force, 
does not run so as to deprive them of & pro rata, distribution of the 
Gel, BERANE WO BIB. occcc ccc cescecvccccsssvsccesosctsces 363 

DOWER— 

Where the widow is entitled to dower in several tracts of land, 
she may be allotted dower in one tract equal in value to her interest 
in the whole. 

Where such an allotment has been made for several years as to 
one tract, and other lands are subsequently discovered in which the 
widow has a right of dower, the first allotment will not be opened 
at the risk of the widow and against the consent of the executor, in 
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order to have a new allotment under which she is to acquire addi- 
tional interests in the first tract, as to which she has ceased to haye 
any further right of dower. 

Under the act providing the method of an assignment of dower, 
the proceeding is special and summary, in which no relief other 
than that specially authorized can be granted. If it is desired to 
call into operation the general powers of a court of equity, the pro- 
eeeliing must be by bill. Milton vs. Milton................00000. 369 


DOWER—See title Limitation. 
“ENDORSER OF A DRAFT, ACTION AGAINST— 


In an action against the endorser of a draft, he pleaded that “ af- 
‘ter the plaintiff informed defendant of his discharge as endorser on 
che draft in said plaintiff’s declaration mentioned, the said defen- 
dant, in consideration of the said discharge, paid and discharged 
ether pretended demands held by the said plaintiff against the 
said defendant, which the said defendant did not consider and be- 
lieve he was legally bound to pay:” Ondemurrer, Held, That this 
plea does not set up a legal or equitable consideration for a dis- 
charge, but only an alleged reason for paying other claims held by 
plaintiff. Fridenburg vs. Robinson................0.ceeeeeeeees 130 

EJECTMENT— 

Where a plaintiff in ejectment claims title by virtue of a sale and 
deed under execution issued upon a judgment recovered by the 
plaintiff against a“ sheriff as ez officio administrator” of a deceased 
debtor, and the defendant in ejectment is a stranger to the judgment, 
it is incumbent upon the plaintiff to prove upon the trial, in addition 
to the execution and deed, the judgment and the fact that the sheriff 
was duly authorized to act as such administrator at the time the 
suit was brought against him Duvis vs. Shuler................. 458 


BEXCEPTION— 


When the return upon an appeal from a judgment rendered upon 
the trial of an issue of law by the court does not disclose an excep- 
tion taken to the rulipg of the court, either before or after judgment, 
the case cannot be reviewed upon appeal, according to the Code of 
Procedure, and the appeal will be dismissed. DuPont vs. Baker.. 273 

Where the return does not disclose an exception taken during 
the trial or after the judgment, the case cannot be reviewed in this 
Court upon any matter arising upon the trial, and the appeal will 
be dismissed. 

In order to review a judgment after trial without a jury, a [case 
or exceptions must always be made. This case should contain the 
facts found by the Judge and his conclusions of law, stated sepa- 
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rately, the exceptions taken during the trial, and also those taken 
afier judgment to his final conclusions of law. 

Where the appellant brings up simply the papers containing the 
pleadings in the case and the judgment of the court, and the return 
contains no evidence of any exception taken at any time, or any 
case or exceptions, or any separate statement of conclusions of law 
found by the Judge, a waiver of a case and exceptions by the ap- 
pellee cannot cure the defect. Bogue vs. McDonald.............. 

When a record returned on appeal contains in narrative form what 
purport to be the proceedings of the court on the trial, the instruc- 
tions of the Judge to the jury, a motion for new trial, the order of 
the court denying the motion, exceptions thereto, and exceptions to 
the rulings of the court upon receiving or rejecting testimony em- 
bodied in the statement of the testimony, all in the usual form of a 
ease and exceptions, and all finally signed by the judge, it will be 
presumed that the case was regularly settled and the exceptions 
signed in pursuance of the rules of the court, unless the contrary 
appears by the return. Bowen vs. Darby.............+eeeeeeee8 


EXCEPTIONS—MUST BE SIGNED BY THE JUDGE—Malley 
i EEE OF Te yoshi ccdtccarendeweieienskesanie 


EXCEPTIONS—APPEAL DISMISSED FOR WANT OF EX- 
CR er ON WA FINI ik siivciiicaessvcsccnesceacienis 


EXCEPTIONS, TO REPORT OF REFEREE— 


For the purpose of reviewing the statement of an account by a 
referee appointed under the Code of Procedure, who was directed to 
take and state an account of partnership transactions, and of the 
partnership property, the debts and credits of the copartnership, 
what real and personal property was purchased with partnership 
funds, and to take testimony and report the same ‘in writing upon 
all the facts and issues in the case, it is not essential, upon an appeal 
from a decree entered in accordance with conclusions drawn by 
the referee in his report, for the purpose of review, that exceptions 
shall have been taken to the report in like manner as exceptions 
may be required to a report of a master in chancery, to whom mat- 
ters are referred for adjudication. Price and Wife, e¢ al. vs. Hicks, 

EQUITY— 

Where a party has a demand, payable under the terms of a con- 
tract out of a particular asset or fund, a Court of Equity will secure 
the fund and direct the payment of the demand. 

8. agreed to give B. one-half of what he, 8., might receive from M. 
if B. would assist him in certain work then being performed by 8. 
for M. The assistance is rendered, 8. dies insolvent, and his claim 
for the service rendered M. by himself and B. is reduced to judg- 
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ment: J/eld, That B. is entitled to the benefit of the judgment lien, 
and to payment of one-half of the sum realized from the judgment. 
IIS Ce ee MT ET EE eer eT 23 
The loss of a large portion of the estate through the emancipation 
of the slaves four years after the provisions of the Will had been ac- 
cepted, and the consequent insolvency of the estate, does not pre- 
sent a case in which, either before or since the statute, a Court of 
Equity would set aside the election and award dower. Stephens 
a ke ae calla alied mak ainda a nacberneae ae 331 
That in respect to this fund raised from the sale of intestate’s es- 
tate for the purpose of paying debts, the administrator holds the po- 
sition of trustee for the creditors, whose claims are, or may be law- 
fully established, against whom the statute of limitations, if in force, 
does not run so as to deprive them ofa pro rata distribution of the 
ey a ic tk ck hed ennsin see sneer whee sien 36; 
A suit in equity cannot be maintained for the purpose of enjoin- 
ing the levy and sale of personal property under an execution, and 
for the recovery of damages for the detention, on the ground that 
the property is exempt from such levy. Ample redress may be had 
atlaw. Bryan vs. Long..... iauaicdeck disc cede dled acca hacia: at iuseome erase ae 366 
Under the act providing the method of an assignment of dower, ° 
the proceeding is special and summary, in which no relief other 
than that specially authorized can be granted. If it is desired to 
call into operation the general powers of a court of equity, the pro- 
ceeding must be by bill. Milton vs. Milton...................... 369 
When achattel is of peculiar value and character, and the loss of 
it cannot be fully compensated in damages, equity will interfere 
and grant full relief by requiring a specific delivery. McCollom ys. 
PID 60.0056 000560090w0 05 0ndn en tneendodeesncsessé2eseeseees 414 
EQUITY—SEE TITLE TRUST FUNDS— 


In the absence of special equities, the County and Circuit Courts 
have concurrent jurisdiction in the matter of the settlement of ad- 
ministrations. Where there has been a suggestion of insolvency 
under the statute in the County Court, and creditors have filed 
their claims, the Circuit Court should not take jurisdiction at the 
suit of such creditors, in the absence of circumstances calling for the 
exercise of its chancery powers, as distinct from probate or surrogate 
powers, or unless for some special reason it is made to appear that 
the County Court cannot administer adequate and complete relief 
between the parties. The constitutional grant of surrogate and 

probate jurisdiction to the County Court considered and defined. 

Where the jurisdiction of a Court of Equity attaches to such 
matter for one purpose, it may retain the case for all purposes and 
make final settlement of the estate. Ritch & Co. vs. Bellamy...... 58% 
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EXEMPTIONS— 

Judgment was recovered in 1868 against A., before the adoption 
of the present Constitution and exemption laws, and after this Con- 
stitution took effect an execution was issued upon the judgment 
and personal property levied upon of the value of $680, which was 
claimed by A. as exempt and released from levy. Afterwards the 
same property was again levied upon and A. died. The widow and 
heirs now claim the exemption: eld, 

That the exemption cannot be allowed under the Constitution of 
1868 to a greater amount than was allowed by the law of 1866 in 
force when the judgment was obtained. 

That although the right of the heirs to claim an exemption after 
the death of the debtor was not expressly recognized by the law of 
1866, yet it may be allowed under the Constitution of 1868, no 
right to subject the property so exempted having existed prior to 
the adoption of the Constitution of 1868, and therefore no right of 
the creditor being impaired by extending the exemption to the 
heise. Alexander, of al., V6. ETIPAUICR. «..o00cccccccctsccsccecse 

EVIDENCE— 

An order of the Judge of the County Court, dated March 12th, 
1828, revoking letters and removing one from the office of adminis- 
trator “ for maladministration practiced by the administrator,” was 
offered in evidence and objected to on the ground that the reyoca- 
tion was made for causes other than those provided by statute: 
Held, That.as the order was duly entered of record and not reversed 
or set aside, it was operative, although granted irregularly or upon 
insufficient grounds, and was properly received in evidence for the 
purpose of showing such revocation and removal. Hart vs. Bost- 
WEA ORE Ws hnss ncccccencscscccccccsesesseencceosecssoenses 

FORCIBLE ENTRY AND DETAINER— 

The “act concerning Forcible Entry and Detainer” was not re- 
pealed by the Code of Procedure; the proceedings regulated by that 
act are “ special proceedings” within the meaning of the Code. Ro- 
BORNE VO. TORII 050s cocscvcccccccccesevensecesesceesceesese 

FREIGHT ON BOARD A SHIP— 

The owner has an insurable interest to the full amount of the 
freight, notwithstanding an advance to be charged against it. Schultz 
We The Paciie Tnewmtanes Oni... cccccccccscsecvescccccevseases 

GOLD COIN AND GREENBACKS— 

When a note was made payable in gold coin, and the court per- 
mitted evidence to be given by the plaintiffto show the value of 
gold coin in “ greenback” currency at the time the note became 
due, and instructed the jury that they might find 8 verdict 
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for such value with interest, and the jury found a verdict accord- 

ingly: Held, That such ruling and instruction was erroneous. The 

amount due in gold coin should be the rule of estimating the dama- 

ges, and the verdict showing such amount due in gold coin should 

de followed by a judgment for such amount payable in coin. Bow- 

OB WB. DAG. oc cc ccccccccccccccccccccccccccccccecccccsecccooes 202 
GENERAL ISSUE— 

It cannot be alleged for error that the court struck out or refused 
to strike out a plea alleging only facts which may be given in evi- 
dence under the general issue. Davis vs. Shuler................. 438 

GRAND JURORS—POWER OF THE COURT TO ISSUE A 
VENIRE— 

Where there is a deficiency of grand jurors, the court, upon issu- 
ing a venire, may restrict the sheriff in his selection to persons drawn 
from the list furnished by the county commissioners under sections 
2 and 3 of Chap. 1628, Laws of Florida, and the required number 
of persons may be drawn from such list by the county judge, the 
clerk of the Circuit Court and the sheriff. The statute does not pro- 
bibit such course nor does it direct a different method, and this 
course is in entire harmony with the spirit and the general inten- 
tion of the Legislature. Dukes vs. State of Florida.............. 499 

MOMICIDE—See title Murder. 
INDICTMENT—WHAT SUFFICIENT— 

It is not essential that an indictment should commence with the 
words, “ The Grand Jurors of the State of Florida.”’ It is sufficient 
if it commences with the words the “jurors” of the State of Flo- 
rida, where the other entries in the record show that it was found 
by a grand jury. State of Florida vs. Pearce...............es00. 153 

§NFANTS INTEREST IN ESTATES, HOW DISPOSED OF— 

An order for the sale of the interests of infants in real estate is 
inoperative, and the deed thereunder is void, unless the provisions 
of the law have been complied with, so as to give the court or judge 
jurisdiction of the proceedings under which the order is made. Coy 
i EO ces cenendineencnminacasieekanasnecenedaeesee o44 

tNJUNCTION—See title Pleadings. 
3MPLIED USDERTAKING TO MAKE A GOOD TITLE TO 
LANDS— 

In every contract for the sale of lands, whatever may be the lan- 
guage in which it is couched, there is an implied undertaking to 
make a good title, unless such an obligation is expressly excluded 


dy the terms of the agreement. 
An offer to make a quit claim deed, which conveys only vendor's 
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interest, is not a compliance with an agreement to make title ina 
case where the chain of title upon the public records is defective 
and broken. 

Where the judgment of the court below is based upon the find- 
ings of a referee, an appeal brings these findings to this court for re- 
view. They are to be treated here as the verdict of a jury, and un- 
less they are against the evidence, this court wiil not interfere. 
Where there are conflicts, the credibility of the witnesses will be 
left to the referee. Holland vs. Holmes...............cecccceces 

{INSTRUCTIONS TO JURIES— 

If a Circuit Judge neglects to comply with the provisions of the 
act of the Legislature approved January 3d, 1848, relating to instruc- 
tions to juries and the signing and sealing of his charge, and the in- 
structions given or refused, and exception be taken before the Cir- 
cuit Court to such omission, upon a motion for a new trial, such 
neglect will be deemed error, and the judgment reversed. Friden- 
DS WO. TRGREMSOR. «oo. ccccccccccccccccscccccescessscoccgiebeses 

INSURANCE ON VESSELS— 
Schultz vs. The Pacific Insurance Company............+..+0++ 
JUDGE—THE SIGNATURE OF IN STATEMENT OF A CASE 
IN THIS COURT— 

The only thing which gives verity to the correction and settle- 
ment of a case in this court, is the signature of the Judge. The 
want of this is a fatal defect. Schultz vs. The Pacific Insurance 
RE S68 6hinstpe can deadea), pe teneesseae Slim ebbbaanesnaaa we 

JURY— 

It is the function of a jury to compare and weigh the character 
and credit of witnesses whose testimony is complicated and contra- 
dictory. Schultz vs. The Pacific Insurance Company............ 


JUROR—REGISTERED BY ONE NAME AND SUMMONED 
BY ANOTHER— 

A person who caused himself to be registered as Robert Daniels 
is known and called Robert Stevens. He is selected, summoned 
and sworn as a juror under the name of Robert Stevens: Held, 

That this difference in the name by which the party was registered 
and the name under which he was summoned and sworn, is not 
sufficient cause to set aside the verdict, where it appears that he 
was the identical person registered and the person as to whom the 
County Commissioners exercised their discretion in selecting jurors 
for the term. The issues being tried by a person possessing all the 
legal qualifications to try such issues, neither party can object to 
this difference in the name. Shaw vs. Newman................. 
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JUDGMENT—TO BE SIGNED BY THE JUDGE— 


For the purpose of review upon appeal from a judgment, the 
record must contain exceptions signed by the judge who presided 
at the trial, and the appellate court will dismiss an appeal unless 
the exceptions were duly signed. A case merely stated and signed 
by counsel will not be examined. This has been repeatedly held 
by this court before and since the adoption of the Code. The law 
does not authorize this court to reverse a judgment upon the mere 
statement of counsel Malley vs. Ingersoll & Watlington......... 206 


JUDGMENT, WHEN OPENED— 


The entry of a judgment against a party who had appeared with- 
out giving the eight days notice required by paragraph 2 of section 
194 of the Code, and without proof that no answer had been re- 
ceived, is irregular. This irregularity and the peculiar circumstan- 
ces of this case justified the court in opening the judgment entered 
herein. 

It is improper to unite an action for specific performance against 
one party, and an action of ejectment against another, in the same 
suit. Where making a person a party defendant to a complaint 
seeking a specific performance has this effect, a motion to be made a 
party defendant should be denied. 

The general rule is, that new parties defendant should not be 
brought in against the will of the plaintiff, unless the presence of 
such new parties is necessary to the determination of the action. 

To a complaint for the specific performance of a contract, the par- 
ties to the contract are generally the only proper parties. Fagan 
i a Fi dieticectnsinnceresedantedicneseesaebdewansecwcsnen 5 

JUDGMENT, WHEN REVIEWED— 


In order to review a judgment after trial without a jury, a case 
or exceptions must always be made. This case should contain the 
facts found by the Judge and his conclusions of law, stated separate- 
ly, the exceptions taken during the trial, and also those taken after 
judgment to his final conclusions of law. Bogue vs. McDonald... 6 


JUDGMENT IN CRIMINAL CASE— 


The record of a judgment in a criminal case contains this entry, 
showing the swearing of the petit jury: “ Thereupon came a jury, 
to-wit, (naming twelve persons) who being elected, tried, and 
sworn the truth to speak upon the issue joined.” Following the 
indictment and plea is also this entry: “The jury was duly im- 
panneled and sworn to try the issue.” Held, That this is sufficient 
to show that the jury were properly sworn in accordance with the 
statute to “ well and truly try theissue between the State of Florida 
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and the defendant, according to theevidence.” State of Florida vs. 
Nica: 5: Vda acct SG cesaechignid inna ep cea cine aechopen eect, adel ama eataed 
JUDGMENT—WHEN TO BE ENTERED UNDER THE CODE— 


Section 194 of the Code of Procedure, which provides that “in 
any action arising on contract, for the recovery of money only, the 
plaintiff may file with the clerk proof of personal service of the sum- 
mons and complaint On one or more of the defendants, or of the 
summons according to the provisions of Section 81, and that no an- 
gwer has been received ; the clerk shall thereupon enter judgment 
for the amount mentioned in the summons against the defendant or 
defendants, or against one or more of several defendants, in the case 
provided for in Section 87,” is not unconstitutional. Gamble vs. J. 
Be ME: 660000 hse cena ¥assavescsennsennnseknedvandaads 


LIEN, UNDER LEVY OF ATTACHMENT— 
SEN OE BE: THs I PO bobs 04kv0is es sau@oeseanesanes 
LIMITATIONS— 


In an action to recover the possession of real estate, the defendants 
answered that the action was not instituted within seven years 
next after the cause of action accrued, excluding the period of time 
between the 10th day of January, 1861, and the 25th day of Octo- 
ber, 1865. The third section of an act providing for the stay of exe- 
cutions, approved December 13, 1861, enacted that “ the statutes of 
limitation now in force in this State in relation to civi! actions of 
every description, be and the same are hereby suspended, and shall 
have no operation or effect so long as this act may continue in force 
and unrepealed :” Held, That the plea was bad for the reason that 
this law suspending the statutes of limitation was in force and un- 
repealed, and that there has not been any law in operation limiting 
the time for commencing civil actions since the date of its passage. 

Prior to January 8, 1848, the statute limited the time for com- 
mencing an action for the recovery of the possession of lands to 
twenty years from the accruing of the cause ofaction. At that date, 
the time for commencing the action was changed by law to seven 
years; Provided, The act should not operate retrospectively, but 
from its approval; that the formier statute should control until the 
expiration of seven years from such approval, and not afterwards. 
The plaintiffs requested the judge to charge the jury that if they 
should find “ that the deed under which defendant claims color of 
title bears date prior to the 8th day of January, 1848, the defendants 
must prove an adverse possession of twenty years in order to consti- 
tute a bar under the statute.” The court refused the instruction 
and charged that the statutory period wasseven years: ield, That 
the judge ruled correctly in refusing the instruction. If the 
period of twenty years of adverse possession elapsed before the expi- 
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ration of seven years from the 8th of January, 1848, the action wag 
barred under the former statute ; otherwise, it was barred upon the 
expiration of seven years after that date. That inchoate rights, de- 
pending for their existence upon the statute itself, are subject to be 
abridged or modified by law, and a statute of limitation may be 
changed with reference to existing rights, provided a reasonable 
time is given, after the change and before it would operate as a bar, 
to exercise the right or to commence suit. Hart vs. Bostwick and 
Se eihindd dds hcvectiScacerdcndanakasscdesemsiasecankeciebeccas 162 

Under the statute of November 7, 1828, (Thom. Dig. 184,) where 
express provision is made for the widow in the last Will and Testa- 
ment of the late husband, she is required to dissent thereto within 
twelve months from the probate of the Will in order to an assign- 
ment of dower. At common law no time within which an election 
should be made was prescribed. The effect of this statute ia to fix 
the period during which she may elect. If that time expires, the 
provision made in the Will becomes obligatory upon her and her 
right of election is lost. 

The loss of a large portion of the estate through the emancipation 
of the slaves four years after the provisions of the Will had been ac- 
cepted, and the consequent insolvency of the estate, does not present 
a case in which, either before or since the Statute, a Court of Equity 
would set aside the election and award dower. 

The Act of December 13, 1861, suspending the Statute of Limita- 
tions, did not have the effect to revive a right of election under the 
Btatute of November 7, 1828, which had ceased to exist by expira- 
tion of the time therein limited for its exercise; nor is an election 
once made set aside and a right to elect again created by the pro- 
visions of Section 3, Article XV, of the Constitution of this State. 
Stephens, et al., vs. Gibbes............. PEE CLEP CE ORD OE Eee 33% 


W. died intestate May 1, 1862. M. was appointed administrator 
and published notice as required by Act of Nov. 20, 1828, concern- 
ing Wills, &c., Sec. 39. Within two years after such publication, 
claims were presented by creditors to an amount more than sufficient 
to absorb the entire estate, which had been converted into money, 
and a partial pro rata dividend made to those claims. The plain- 
tiff, as heir, claimed the residue of decedent’s estate in hands of the 
administrator undistributed, insisting that all creditors’ claims were 
barred by the statute of limitations, and January 18, 1871, brought 
suit against the administrator to recover such residue. Held: 

That no statute of limitations was in force from Dec. 13, 1861, to 
the institution of suit. McDonald vs. Bogue.................s00+ 863 

Under the first and tenth sections of the act of February 27, 1872, 
the Legislature prescribed a limitation to an action upon a promit 
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sory note of five years from the date of the accrual of the action. 
Under the 19th sections, “ all actions not heretofore barred by statute” 
were excepted from the operation of the limitation until six monthe 
after its approval. The words “not heretofore barred by statute” 
con strued. The effect of the enactment was to fix a limitation of 
six months in such cases. 

Where a statute of limitations prescribes the time within which « 
a suit shall be brought, and a part of the time has elapsed, effect 
may be given to the act, and the time yet to run being a reasonable 
part of the whole time, will be considered the limitation in the mind 
of the Legislature in such cases. Under the circumstances of this 
case, six months held to bea reasonable time. Spencer vs. McBride, 


MANSLAUGHTER—See title Murder. 


MARRIED WOMEN—EXAMINATION OF IN CONVEYING 
REAL ESTATE— 

The private examination of a married woman required by the acte 
of February 4, 1835, and March 6, 1845, for the conveyance of her 
real estate, is properly taken by the clerk. Flemingand Daniel vs. 
eid Bi, TENE OE I 0 0:0 00: 64:00:00.0000600000686000000nsscnees 


MEASURE OF DAMAGES— 


In an action for the conversion of ordinary merchantable proper- 
ty, the measure of damages is the value of the property at the time 
of the unlawful conversion, with interest to the time of the verdict. 
Beeiy We. GOMER. . oo. ccccccccccccccsccscocsavesocssscoccssese 

MORTGAGES— 

The act of November 25th, 1828, (Thompson’s Digest, 183,) declar- 
ing mortgages upon personal property not “effectual or valid te 
any purpose whatever,” unless recorded in the records of the coun- 
ty where the property is at the time of the execution of the mort- 
gage, &c., is not applicable to mortgages upon vessels owned within 
the United States; such mortgages and the record thereof are to be 
considered with reference to legislation by the Congress of the Uni- 
ted States within the powers of Congress respecting the “ regulation 
of commerce.” Cunningham vs. Tucker, ef al..........-e0++000 

Where a mortgage for purchase money is sought to be foreclosed, 
and the deed of the premises contained covenants, the mortgagor 
may resist the foreclosure by a recoupment or offset of damages for 
a breach of the covenants, to the extent of the damages sustained, 
for a failure or partial failure of title, or any other matter embraced 
in the covenants. 

Where a mortgage was executed and delivered to a third person, 
to be held by him until certain essential conditions were complied 
with by the complainant, for whose benefit the mortgage was exe- 
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cuted, a decree of foreclosure should not be made until the condi- 


tions are complied with. Coy vs. Downie....................0.. 544 
MUNICIPAL CORPORATION—ITS RIGHTS AND FRAN- 
CHISES— 


The right to be a municipal corporation is a franchise which the 
State may grant or withhold at its pleasure. The right to file an 
information in the nature of a quo warranta, or to institute a civil 
action to arrest a usurpation of such a franchise, does not belong to 
the individual citizen. The right to institute such proceedings 
against an existing de facto municipal corporation is in the State, 
and the institution of the action is a matter in the discretion of the 
Attorney General. Robinson, ef a/., vs. Jones.................4.. 256 

MURDER, CHARGE OF THE COURT— 

The Court charged the jury that “ the killing being proved, though 
nothing else be shown, the offence is murder, the burthen of extenu 
ation being thrownon the accused:” Held, That this is erro 
neous. Under the laws of this State, (1868,) it is for the jury to de. 
termine from all the circumstances of the case, whether the offence 
is murder in the first, second or third degrees, or manslaughter, or 
justifiable or excusable homicide. The presumption that the offence 
is murder, manslaughter, or justifiable or excusable homicide, is 
presumption of fact to be found by the jury, and not a presumption 
of law to be drawn by the Court. Such a charge is not “ exclu- 
sively on points of law,” as is required by ourstatutes. The opinion 
of the Court in Gladden vs. The State, and Dixon vs. The State, 12 
Fla. Rep., commented upon. 

Where, under an indictment for murder, the Court charged the 
jury that “if you find the prisoner guilty, it is for you to say from 
the evidence whether he is guilty of murder in the first, second er 
third degree ; if you find from the evidence he is not guilty in either 
degree, you will return a verdict of not guilty,” this is held to be er- 
ror, a8 it precluded the jury from finding a verdict for manslaughter, 
and as they did not find him guiltless, they were forced to find him 
guilty of murder. Dukes vs. State of Florida... ................ 499 


NEW NOTE IN PAYMENT OF AN ANTECEDENT DEBT— 


Giving a note for an antecedent debt is nota payment of it, unless 
the note be received under an express agreement, or under circum- 
stances from which an agreement may be fairly implied to treat it 
as a payment, or unless payment in fact result from it. 

An agreement by a debtor and creditor that the creditor will, at 
a future day, accept new notes and securities in lieu of those held, 
giving additional time of payment of the indebtedness, cannot be 
enforced unless some valid consideration be received by, or benefit 
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GE § dita dueescCesieietnnseastceuensdeideuusawaheadsaaae oie 467 


NEW PARTIES—Sce Fagan vs. Barnes.............cccccecceces 
NEW TRIAL— 


A new trial should not be granted as against the weight of evi- 
dence, unless the preponderance is such as to warrant the opinion 
that the verdict was produced by improper influences; and particu- 
larly where two juries have rendered the same verdict upon the 
game state of facts. Wilson vs. Dibble...........ccccccccccccccs 

If a Circuit Judge neglects to comply with the provisions of the 
act of the Legislature approved January 3d, 1848, relating to in- 
structions to juries and the signing and sealing of his charge, and 
the instructions given or refused, and exception be taken before the 
Circuit Court to such omission, upon a motion for a new trial, such 
neglect will be deemed errror, and the judgment reversed. Friden- 
RE OR Is ooo ctien de cccccatenccecidncapeescenceessnane 

The Court trying the cause should be accorded a liberal discre- 
tion in granting or refusing a new trial. Moses vs. Gilchrist and 


I as sid gi hiecsh kha 4D ats bE RO MS Gala ak ES ae aa die mle eee eens é 


PARTIES— 

To a complaint for the specific performance of a contract, the par- 
ties to the contract are generally the only proper parties. Fagan 
WE; TOR: 6 atdaed tcapawancsc56 94s ans caneceneseedaainesabenes 

Where the subject of an action is real or personal property, and 
the plaintiff seeks to set aside fraudulent judicial proceedings in ref- 
erence thereto, he should make all persons parties who were actors 
in such proceedings, and who claim a present interest in the specific 
property. Such a complaint is not liable to thejobjection that there 
is an improper joinder of several causes of action against different 
persons. It sets up one cause of action against all of them. Howse 
TR. FE ao asin on dccsecdensacdecsnetessscesdans dee eendees 


PARTNERS AND PARTNERSHIP RIGHTS— 


F., a free white man, and H., a slave, in 1863 carried on business 
as partners, the slave’s master being paid an agreed sum for his hire, 
and real and personal property were purchased with the profits of 
the partnership business ; and after H. became free, the partnership 
business was renewed upon terms which recognized H.’s rights as 
a partner while he was a slave; Held, that the rights of H. in the 
partnership business, and in real and personal property so acquired 
during servitude, must be recognized to the same extent as though 
he had been free. 

Where land is purchased by partners with partnership funds for 
partnership use and convenience, and conveyed to them in such 
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manner as to make them tenants in common, it will be treated and 
considered in equity as vesting in them in their partnership capac- 
ity, and to be applied to partnership purposes, for the satisfaction of 
the partnership creditors and of the claims of the individual copart- 
ners as between themselves in the settlement of the copartnership 
iffairs, as against dower and the claims of heirs-at-law. 

Where land is purchased by partners with partnership funds, 
but not for the use and convenience of the partnership business, or 
in the legitimate line of their partnership business, they become in- 
vested with the title as tenants in common, and their respective in- 
-erests therein are several. 

Where two partners purchase real estate with joint funds, taking 
the title in the name of the wife of one of them, her title is subject 
to 9 resulting trust in favor of the individual partners and the rights 
of their creditors. 

When one of two partners dies, the survivor is entitled to the pos- 
session and disposition ofall the partnership property, and in a suit 
»y him instituted for the purpose of closing up the affairs of the co- 
partnership and to recover from the estate of the deceased partner 
any amount due him from the deceased, it will be improper to in- 
elude in a decree in favor of the survivor any amount invested by 
the partners in real or personal property, unless such property had 
been disposed of by the deceased partner, or for his use, in his life- 
time. The fact that the title to land purchased by partners with 
partnership funds was taken in the name of the wife of one of the 
partners, since’ deceased, or that any of the property of the copart- 
ners has been disposed of by the widow, or that she has collected 
money due on partnership accounts, affords no ground for charging 
the estate of the deceased partner at the suit of the survivor. A 
surviving partner cannot charge the estate of the deceased partner 
for.a share of the earnings of the copartnership which remain in 
open account against their customers, or which were not paid to or 
realized by the deceased in his life time. Price and Wile, e¢ a. vs. 
PE ndiectecaenene abdedawnsdasdibinKiRecdads tis cenewhis 565 

PLEADING— 

The general rule is, that new parties defendant should not be 
brought in against the will of the plaintiff, unless the presence of 
such new parties is necessary to the determination of the action. 
yO Re errr Se nee Ce ek RE Ee Ee 5s 

A cause of action against the sureties upon the bond of an admin- 
istrator, arising from a breach of the condition of the bond, cannot 
be united in the same complaint with a cause of action against the 
administrator arising from acts of the deceased intestate in fraudu- 
lently disposing of his property. This is an improper joinder of 
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several causes of action against different parties in the same com- 
plaint Howse vs. Howard... ........cccccccccccsees oes laee kis 
A general appearance by pleading to a complaint or declaration 
confers jurisdiction of the parties, and no defect in the original pro- 
cess, or in the return, or manner of service, can be urged as ground 
for reversing or setting aside the pleadings, after such appearance. 
Florida Railroad Company vs. Gensler & Silberstein.......... ‘ 
In an action against the endorser of a draft, he pleaded that “ after 
the plaintiff informed defendant of his discharge as endorser on the 
draft in said plaintiff’s declaration mentioned, the said defendant, 
in consideration of the said discharge, paid and discharged other 
pretended demands held by the said plaintiff against the said defen- 
dant, which the said defendant did not consider and believe he was 
legally bound to pay:” On demurrer, J/eld, That this plea does not 
set up a legal or equitable consideration for a discharge, but only an 
alleged reason for paying nieces wanes Fridenberg 
VE. FRODINOON 6 oc ccccwss are ihieacaeewas ieee ane meee ese ae ew as vy 
PLEADING—PERSONAL SERVICE UNDER THE CODE— 
Section 194 of the Code of Procedure, which provides that “in 
uny action arising on contract, for the recovery of money only, the 
plaintiff may file with the clerk proof of personal service of the 
summons and complaint on one or more of the defendants, or of 
the summons according to the provisions of Section 81, anc that no 
answer has been received; the clerk shall thereupon enter judgment 
for the amount mentioned in the summons against the defendant or 
defendants, or against one or more of several defendants, in the 
case provided for in Section 87,” is not unconstitutional. Gamble 
wa. 3. P. & M. Bailroad...cccc sc ach aiiallarsiha aaa wkecatedicae er eee 

A defendant, by availing himself of the leave of the court to 
amend answers which have been pronounced insufticient in law up- 
on demurrer, elects to change his defences, and the sufficiency of 
the original answer as a defence to the action is not brought up for 
review by this court upon an appeal froma final judgment rendered 
for the plaintiff upon the amended answer. 

That the return fails to disclose any issues of fact or law upon the 
amended answer thus filed will not be sufficient cause to reverse the 
judgment where the matters set up in the amended answer are not 
sufficient answers to the complaint, and the judgment will be af- 
firmed if there is no error in otherrespects. Forcheimer ys. Holly, 

Orders allowing injunctions and appointing receivers are sub- 
jects of appeal to the Supreme Court, according to the statutes of 
this State. Cunningham vs. Tucker, efal........cccccccccssececcs 

The allegations in a complaint or in the accompanying affidavits 
filed upon an application for injunction and receiver should show 


12% 


are 


i») 


m™ 


249 





/ 


AWW UBT. 


f \ 
Uni, 


43 SUPREME COURT. 





Index to Fourteenth Volume. 











by direct and positive statements the facts entitling the party to the 
relief prayed and to the exercise of the summary process of the 
court, and not merely upon information and belief unsupported by 
other evidence. The exception to this rule is that a preliminary in- 
junction is sometimes allowed upon allegations founded upon infor- 
mation and belief until, under an order to show cause, a hearing can 
be had and better evidenceadduced. Cunningham vs. Tucker, et ai., 

The statement in the affidavit verifying a complaint of the facts 
relied upon to obtain permanent injunction, must be direct and pos- 
itive, and not merely that “some of the statements are true,’ and 
that others are made upon information and belief. 

Plaintiff seeks to restrain the defendant from entering judgment 
upon an awaru made by referees mutally agreed upon. The refer- 
ence contained no stipulation that the award be made a rule 
of court, and no action was pending. The Judge, upon request, ap- 
pointed the referees and directed them to make their report as soon 
as practicable. Jield: That neither under the Code, nor under the 
act of 1828, relating to arbitration, was the court authorized to 
render judgment upon the award without suit or without written 
agreement to that effect, and as the appellant, for aught that appears, 
has full opportunity for making his defence at law, the process of in- 
junction will not be granted. Coxetter vs. Huertas.............. 

An answer alleging that defendant has no knowledge or informa- 
tion sufficient to form a belief as to a material fact set up in the com- 
plaint, constitutes an issue under the Code. 

Under a judicial sale of personal property in the possession of a 
defendant in execution under a contract of purchase, the vendor hay- 
ing retained the title, and the defendant having made partial pay- 
ment, the plaintiff in execution crediting his bid upon the execution 
acquires such interest only as the defendant in execution had. 

Where it appears from defendant’s pleadings that the vendee in 
the original contract to sell has done such acts as estop him from 
denying the corporate character of the vendor, then the purchaser 
at such judicial sale is likewise estopped from denying it, and a 
defense putting the corporate character in issue is frivolous. 

Where it appears from the defendant’s pleadings and the written 
contract of purchase on file that the corporate character of the ven- 
dor was admitted by the vendee, and the purchaser at the judica} 
sale in his answer admits negotiations by vendee with vendor as a 
corpuration, and upon a motion to stike out a defense denying the 
corporate existence as sham, no affidavit is made of the truth of the 
answer, such defense should be stricken out as sham. 

Where there is apparently a meritorious defense pleaded with such 
uncertainty that its precise and full nature is not shown to the 
Court, it should not be stricken out as sham or frivolous. The plain- 
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tiff’s remedy is by motion to require the pleadings to be made defi- 
nite and certain by amendment Sharp Co. vs. Holland.......... 384 


PLEADING—See title General Issue. 
PROMISSORY NOTE, POSSESSION BY THE PLAINTIFF— 
Case of McNealy vs. Gregory sustained. Brown vs. Bell & 
PE. i dncdde ened Dedacmee anise aun ee kad eels ia aaeeeeine eens v4 
QUO WARRANTO AT THE DISCRETION OF THE ATTOR- 
NEY GENERAL— 


The right to be a municipal corporation is a franchise which the 
State may grant or withhold atits pleasure. The right to file an 
information in the nature of a guo warranto, or to institute a civil 
action to arrest a usurpation of such a franchise, does not belong to 
the individual citizen. The right to institute such proceedings 
against an existing de facto municipal corporation is in the State, 
and the institution of the action is a matter in the discretion of the 
Attorney General. Robinson, e¢ ai., vs. Jones..........ecceeceece 256 


REAL ESTATE—HOW CONVEYED BY MARRIED WOMEN— 
See title Married Women 


RECEIVER—SHOULD NOT BE HEARD IN MOTION TO RE.- 
STORE PROPERTY OR FUNDS— 


The Defendant, a Railroad Company, moved to vacate an order 
previously made appointing a Receiver. To this the plaintiffs con- 
sented. The receiver objected. The court ordered the receiver 
to restore the railroad, its appurtenances and management to the 
company, but required him still to receive and disburse its earnings. 
Held to be error. The motion should have been granted so far as 
to restore to the owner the possession, management and control 
of the road, including the receipt and disbursement of its future 
earnings. The receiver should not have been heard in opposition to 
this motion. L’Engle vs. F. C. Railroad Company, ¢e al.......... 267 


REFEREE—POWERS OF— 


The report of the findings of facts by a referee, being in the nature 
of a special verdict, this court will not disturb such findings when 
they are supported by evidence, the referee being the judge of the 
weight of the evidence and the credibility of the witnesses. 

The referee is the judge of the sufficiency of the impeachment of 
@ Witness and the extent to which his credibility may have been im- 
paired, in like manner as he is the judge of the other facts. 

Negligence is a question of fact, also, for the referee to determine 
upon all the evidence in the cause relating thereto, -Richardson 
WO TDs cd:n8 0cn60s0000cdneseseeaeerkedsesenbhsobeverenesaenen 464 


REMOVAL FROM OFFICE—See title Constitutional Law. 
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REAL ESTATE—TITLE THERETO AND EVIDENCE THERE. 
OF— 

A paper purporting to convey a title of real estate, dated July 24, 
1823, acknowledging payment of purchase money and signed, but 
not sealed, did not convey an estate of inheritance. An act regula- 
lating conveyances, approved August 31, 1822, declared that no es- 
tate of inheritance or treehold for more than two years should be 
conveyed except by writing, sealed and delivered. Hart vs. Bostwick 
(Ae SERGE EE We ores Peer ager tocar a Pe ere a PR OS Re A 162 

REPLEVIN— 

While a suit in replevin is pending, in which the property in con- 
troversy has been delivered to the plaintiff by the sheriff, in pursu- 
ance of the statute, an action by the defendant against the plaintiff 
in the replevin suit cannot be maintained to recover the value of 
the property. During the pendency of the replevin suit, the proper- 
ty is actually or constructively in the custody of the law ; the reme- 
dy must be had by action against the plaintiff in replevin, or upon 
the bond, after judgment in favor of defendant upon a trial or dis- 
missal of the suit. 

While such replevin suit is pending, the plaintiff, or his repre- 
sentatives, filed a bill in chancery against the defendant, and anoth- 
er for the purpose of annulling the contract of sale, under which the 
defendant in the replevin suit became possessed of the property, and 
to stay proceedings in the replevin suit. This suit in chancery re- 
mained at issue for several years, neither party bringing it to trial 
or hearing, and meantime the plaintiffand complainants died : //eld, 
That these circumstances afforded no ground for a suit in equity 
by defendant in the replevin suit against the present administrator 
of the plaintiff solely to recover the value of the property, the two 





first mentioned suits being undisposed of. Miller vs. White...... 455 
RULE—AGAINST SHERIFFS— 
Zinn, ef al. vs. Dzialynski, ef al... 1... c cece eee cece ee cteeeeenees 1S 


SHIPS—CARE IN THE NAV IGATION or— 


The questions of seaworthiness and care in the navigation of the 
ship are questions of fact, dependant upon nautical testimony. 
Schultz va. The Pacific Insurance Co... ......ccccccccccsccccccce 74 


SHIPS—RESPONSIBILITY OF MASTERS— 


In determining whether the master designedly cast away and de- 
stroyed his vessel, the jury must be satisfied beyond a reasonable 
doubt that he did so, before they can find against him. The rules of 
evidence are the same in civil and criminal cases. The character 
of the fact to be proved, and not the position of the party, deter- 
mines the degree of proofto be required. Jdid..........eeeeeeee- 7 
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SECURITY ON A BILL, WHEN DISCHARGED— 

If, after a bill becomes due, the holder for adequate consideration 
agrees with the drawee of the bill to give him further time for pay- 
ment without the concurrence of the other parties entitled to sue 
such drawee, they will, in general, be discharged from all liability. 
So, also, if the holder, without such consideration, take fresh securi- 
ty or a new bill, and agree to give time without the concurrence of 
the other parties. Buta mere agreement to delay without consid- 
eration will not bind the holder, and therefore will not discharge 
the other parties. Fridenberg vs. Robinson................0.06- 130 

SLAVE—CONTRACT RECOGNIZED IN FREEDMAN MADE 
WHEN A SLAVE— 
ND US OI Weert WE Be ko invk cncdceciccsveccinsecceceds 565 
SPECIFIC PERFORMANCE— 

It is improper to unite an action for specific performance against 
one party, and an action of ejectment against another, in the same 
suit. Where making a person a party defendant to a complaint 
seeking a specific performance has this effect, a motion to be made a 
party defendant should be denied. Fagan vs. Barnes............ 58 

STATUTES—CONSTRUCTION OF— 

Statutes upon the same subject matter must be construed together. 
A statute repealing another statute on the same subject, and pre- 
scribing a new rule, is designed to remedy the evils consequent up- 
on the enactment of the statute which it repeals, and when the na- 
ture of the evil to be remedied and the remedy conceived by the 
Legislature are plain, the statute must be so construed as to advance 
the remedy and repress the evil. Spencer vs. McBride............ 403 

STATE BONDS— 

The power of the Legislature of this State over the subject of 
issuing State bonds is limited by the-provisions of the Constitution, 
because it has prescribed the several subjects and occasions for 
and upon which the Legislature may authorize their issue; and the 
legislative power over the subject of taxation is also limited, be- 
cause the several purposes for which taxes may be levied are in like 
manner prescribed ; the several purposes for which the Legislature 
may cause taxes to be levied being expressly named in the Consti- 
tution, and these purposes being sufficient for defraying the expen- 
ses of conducting the affairs of the government of the State. 

An act of the Legislature authorizing the issuing of bonds to 
meet the future ordinary expenses of the State, and for which no 
indebtedness actually exists at the passage of the act, is not war- 
ranted by the Constitution. 

jonds not lawfully issued, but issued in fact for an indebted- 
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ness existing at the time of their issue, may be assumed and made 
valid by subsequent laws authorizing their issue. Such bonds are 
good from the date of their authorization, if the indebtedness for 
which they were irregularly issued remains unpaid. 

An act of the Legislature authorized the levy of taxes (to pay 
the interest and for a sinking fund of bonds) whenever one-fourth 
of such bonds should be sold. It authorized the issuing of a por- 
tion of the bonds in exchange for and to secure former past due 
bonds, and another portion to be sold for cash: J/e/d, that when- 
ever one-fourth of the bonds were issued in exchange for the other 
bonds contemplated, they were sold within the import and meaning 
of the act and the tax might be levied. But such tax could not 
be levied for the payment of the interest and sinking fund except 
to the extent that the bonds had been so issued. Cheney and Wife 


I cae ohn sey ae ems aves aha oases ae ase Br Gee a aa ade wade t 


SURETY— 

When the payee or holder of a note by a valid contract with the 
principal debtor agrees to give further time of payment beyond the 
time mentioned in the note, without the consent of the surety upon 
the note, such agreement will release the surety. And where the 
surety signs the note as a joint principal, whether the fact that he is 
a surety be apparent upon the note or not, he may, under the pres- 
ent law of this State, in an action upon the note, show in his de- 
fence the agreement between the principal and the holder, entitling 
him to a discharge. Bowen vs. Darby..............2..eeeeeeees 


SURETIES ON ADMINISTRATION BOND. See title Adminis- 
tration Bond. 

TAXES—POWER OF THE LEGISLATURE TO AUTHORIZE 
A LEVY— 

There is no limitation of the power of the State Legislatures as 
to the amount or objects of taxation, unless there be restrictions 
expressed or necessarily implied in the language of the Consti- 
tution on the subject. 

Debts may be created under the authority of law, and the Leg- 
islature may levy taxes to pay them, or provide for issuing bonds 
to secure them and levy taxes to pay the principal and interest 


thereof. Cheney and Wife vs. Jones...............ceceeeceeeees 5 


TAXES, BILL ENJOINING THE COLLECTION OF— 


When a bill is filed for the purpose of enjoining the collection of 


a tax on the ground that a portion of the tax is illegal, the bill must 
show to what extent the tax is illegal in order that the court may 
enjoin the illegal portion. Unless that portion of the tax claimed 
to be illegal be definitely shown by the bill, it can be enjoined only 
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upon a future hearing, at which the court may be able to determine 
what portion should be enjoined. TDhid........cccccceccccvccees 


‘RANSFER OF CAUSE FROM ONE CIRCUIT TO ANOTHER— 


Av order transferring a cause to another circuit, made by a Judge 
who is disqualitied to try the cause, must specify the county to 
which the cause is sent; merely ordering the transfer to another 
Circuit effects nothing, and the order should show the cause for 
ET, . Te FE. I ops beheld see eniaeanaene ; 


‘RUST FUNDS— 


The Freedman’s Savings and Trust Company, Plaintiff, advanced 
au sum of money upon certain commercial dratts, which were after- 
wards dishonored. The charter of the Savings and Trust Compa- 
ny does not authorize such use of moneys deposited with it, but re- 
quires them to be invested in certain other securities: //e/d, That 
ihe plaintiff may recover such moneys in an action for money had 
and received, irrespective of the drafts. 

In an action by such corporation to recover money, so advanced, 
the Circuit Court issued an injunction against the defendants, who 
were partners, to restrain them from disposing of or intermeddling 
with their property, and appointed a receiver of the partnership 
effects, including a saw mill, and directed the receiver to continue 
fo Operate the mill, on the ground that the money obtained by them 
trom the plaintiff was “ trust tunds,” and that such money had been 
employed by them as a capital in the prosecution of their business 
of manufacturing lumber at the mill, and tbat the partners, and 
others interested as their creditors, had consented and verbally agreed 
that plaintiff should be first. paid out of the earnings of the mill, 
which agreement had been violated by them: J/eld, That such 
“trust fnnds” having been expended by the defendants in the prose- 
cution of their business and net invested in any existing tangible 
property, but so expended that such moneys cannot be traced and 
identified, there is no ground of relief in equity or for the issuing 
of an injunetion or the appointment of a receiver; and the violated 
agreement that the debt should be first paid out of the earnings of 
the mill, creates no lien upon the mill, and affords no ground for 
resorting to such remedies. Allen & Farrar vs. Freedman’s Sav- 
EEE TP IOR COMO fs Ficdss cc ccon snes ct ceeeeisageerdaeeeennn 
NDERW RITER— 

The underwriter is not liable to indemnify the insured for losses 
hy the peril insured against, directly menrred through the frands 
or gross misconduet of the insured. 

The insurer can relieve himself by showing that the efficient and 
direct canse of encounte:ing the peril was the failure on the part ot 
the insured toaect in good taith toward the insurer, or to exereise 
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ordinary prudence in the management, navigation and care of the 
vessel. Schultz vs. The Pacific Insurance Company.............. 
VERDICT— 

It is within the province and power of the court to set aside a ver- 
dict which does not reach a substantially just conclusion, when 
there is just ground for the belief that the jury acted through preju- 
dice, passion, mistake, or any other cause which should not proper- 
ly control them. 

Where the Judge has declined to disturb the verdict of the jury, 
the presumption is that he exercised his discretion properly. It 
should be a very plain case to justify an appellate court in setting 
aside the concurrent conclusion of both court and jury, on the 
ground that their action was contrary to the evidence, or weight ot 
evidence. 

Where the court below gave credit to one witness, corroborated 
by another, rather than to two witnesses, who had sworn falsely to 
the incidents of the identical voyage, and to one, whose statements 
bore internal evidence of incorrectness, and refused to set aside the 
verdict of the jury, the esse dues does not require this court to set 
aside the action of both court and jury. Schultz vs. The Pacific 
RNID Einvnescccnctnnessedcencdaneedadbeeséneetcevetecanns 

“ERDICT—THE CONCURRENCE OF THE JURY— 

The verdict that “ We the jury find for the plaintiff, and assess 

the damage at six thousand dollars, with interest from the com- 


- 


mencement of this suit at legal rate,” expresses the conclusion of 


the jury with sufficient certainty to justify a judgment thereon. 
ss sda ad ci hadeRIAS SN abodes adden es Shdrenieerasbaendnkeyd 
After trial and verdict, without exceptions taken, anda refusal of 
new trial by the Court below, this Court will not interfere to dis- 
turb the verdict, if there is any evidence, though slight, to support it, 
and there is no ground to conclude that the jury were influenced 
by other considerations than the evidence. The verdict in the pres- 
ent case seems to be ioe ree by the evidence. Moses 
vs. Gilchrist and Son . Chbieeaaeeed Pee erent sar Oe ee bone 
\V ESSELS—WARRANTY OF SEA WORTHINESS— 


Where the pgoximate cause of a leak, discovered shortly after 
sailing, which resulted in the loss of the ship, cannot be traced to a 
peril insured against, or to stress of weather, or to some accident 
upon the voyage, a presumption of unseaworthiness, when the ves- 
sel sailed, should be generated in the minds of the jury, and the in- 
surer should be discharged, unless this presumption is overcome by 
the insured. In order to create this presumption the burden of 
proof of these facts lies upon the insured. 
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It isa compliance with the warranty of seaworthiness, if the 
ship is ina suitable condition to carry the cargo put on board, 
or intended to be put on board. 

A necessary jettison, shortly after sailing with a proper load, with- 
out encountering a peril insured against, isa fact tending to generate 
« presumption of unseaworthiness. The burden is upon the defen- 
dant to prove that no peril was encountered, aud the necessity of 
the jettison. Schultz vs. The Pacific Insurance Co............... 

WARRANTY [MPLIED— 

The implied warranty of seaworthiness requires from the insured 
such a degree of care in the selection of his officers and crew as is 
necessary to obtain competent persons, and the principle extends 


to many other matters embraced in the contract. The burden of 


proofis here upon the underwriter. The presumption is with the 
nse WES GHOUE GE TOOK: TOWNS x5. 205. chars ssasccwadanreddnasinn’s 
WARRANTY NOT NECESSARY TO BE COMMUNICATED— 
The insured is not obliged to communicate any fact, as to which 
there is a warranty, express or implied, unless information upon the 
subject is particularly called for in the first instance. Jhid........ 
WITNESS—CREDIBILITY OF— 
Where the question is purely as to the credibility of one of two 
witnesses, the verdict of the jury should not be set aside. Shaw vs. 
OWE os cise G51 
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